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" ¢rimonid sunt, lzbem qmdem liberis, but Ohvcr has not that beneﬁt by reason of
the decreet, whereby he is deccmcd to marry her. -Tre. LORDS repelled the
whole three allegeances.

.Fol Du' v, 24 p 53 Spotmwoad (MARRIAGE) - 203.
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ONE Margarct Cralg havmg obtamed a decreet before the - Commlssanes of

| -Edinburgh against Oliver Smelairy decerning. him to take her to-his lawful wife, -

“and .to.complete the bond of marriage with her, before .the face of holy kirk ;

after which sentence hie gives bond to_her, to solemnize the said marriage be.
twixt-and a certain day, and in case of fa;lzxc, to pay to her 500 merks ; which
bond being registered, she.thereupon arrested certain Mmonies-owing by the La-
dy Lothian:to him, and. thereupon pursues;to -feaki-the 'saine foithcoming{
which action was; sustamcd for payment of the:spm adjected in the. bond, for &
‘penalty, after the, expiring of the day prescribed by the bond, and to maké the
sums arrested forthcommg\: therefor ; notwithstanding, that it was alleged, that
it was evident by the decreets and writs produced, that the said Oliver ‘was the
pursuer’s | husband, and so. shc cannot have action -against het own husband,

And next, it 'was alleged that no dedarator was obtained upon the failzie. 3dly,
1t was alleged, that ‘pains adjeeted for fulfilling rharriage are not allowed in law,

" quia matrimonia debent esse libera ; which allegeances were all repellcd and the

“action sustained at the Womait's mstance without declarator, seeing it was not

subsumed that they were mamed and the. actxon _was allowed and sustamed

for paymcnt of the sum ad_;ected in_case of faxlzxg, because wh\.n‘.ver he- shpuld
,complete the maruage, thc sum would retum to hlmself ”
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1630. Marcfz ig E GMCHTON agaifn}t i’mm. Vo -

Pmm bemg charged to dehver certam quantmes 0f straw to Cnchton con-

form to his band, and the other suspending, because, by his bond, he was
“obliged only ta deliver the same betwixt and May, which was not as yet come,-
and, inh case of failzie, to pay ‘a penal llqmd sum, which he was content to pay

at the day, and so he could not be- compelled. to pay, or deliver the straw;
. the Lorps found, that the subJommg of the foresaid penal sum, in case of not-
delivery, liberated not the debtor from fulfilling of that, which was prmc]pally
deduced in the obligation ; but that, notwithstanding of the provision of th¢
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failzie, he ought to fulfil the obligation, by and attour the paying of the failv '
zie; but superseded the execution, while the day came..

. ' Clerk Hay. : :
~ Fol"Dic. v.2. p 53 . Durie, p. 3to.
1632 _‘}’une 14 : ALEXANDER CLARL agazmt CAIRNCROSS @e.

GEORGE LAMBIE of Dunkenny havmg borrowed f'rom Alexander Clark of
Logie 1000 merks, for which there should have been- cautloners foi him; ‘Wil-
liam Halyburton, and other two, who, because t:hey were 1ot present the time.
of subscribing of ‘the bond, Dunkenny and Nicol Calmcross ‘with him, and!
other two; obliged themselves to cause the absent cautroners\ sithscribé the
bond betwixt and the 15th of August following; '¥629-;- aﬂd failing: thereof

" to-content and pay to Alexander L. 100. Alexander charged’ Cairncross, “&c.

for fulfilling of their bond ; who suspended upon this reason, that they could’
not make the cautioners subscribe, but were content to-pay the L. 100 Jloco.

- pene.—~Tue Logps found the letters .orderly- proceeded, for fulfilling of ‘the

whole bond, and would not free thcm for paymg of the L. 100 of penalt ye
Fol Dic..v. 2. p 54 Spwuwood (CONTR AGTS, Es"c) p. 69; ~

*x Auchmlock,reports this case..

ALEXANDER Ciark cliarges N1col Calmcross of Balmasharmqr, Thomas An-

' mand-of Persie, and’ James’ Lyal to fulﬁl a.bond made. to him by the Laird of

Dunkenny and the foresaid’ persons, wherein. the Laird- of Dunkcnny obliges
him, and the’ said persons, to cause-certain- persons subscribe a bond- of 1000
merks-to-the said Alexander Clark, as cautioners for the said George Lambie
of Dunkenny, betwixt the date of the bond and Lammas thereafter; and, fail-
ing thereof, bound and obliged them to-coiftént and pay to the said Alexander
Clark the sum of L. 100 at Martinmas thereafter. They suspended ; and are

- content to pay the penalty of L. 100, as the said-bond bears; but the Lorps

found the letters orderly proceeded, for causing the cautioners suDscnbc not-
w:thstandmg of the adjacent penalty - '
o IR I duclzinlebk, MS. p. 1490
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1634. Marcﬁ 5 _- e thRAY agaz'mt Lord,BLA'NI"‘rRE. .

BY a minute of coitract subscrlbed betmxt these partxes the Lord Blantyre

- sells the lands of Calderhall, &e. to Ronald Murray, for a sum, and the parties



