
LEGAL DrLIGENCE.

z633. January 31. ALEXANDER LAW againit JOHN STEVENSON.

A PARTY may be charged by a burgess to find caution to answer as law will,
if the debt be for merchandize or furnishing, whereupon there is no bond grant-
ed to the creditor. But if the creditor have a bond for sums of money, he may
not charge the debtor to find caution to answer as law will, and this cautioner
is only obliged to present the debtor before the court of the burgh upon four-
teen days warning; which, if he do, he is liberated of his cautionry, and the

Baillies take another course with the debtor, by warding him, until he find a
new cautioner. But if he present not the party for whom he is cautioner, upon
lawful warning, the process is given to the creditor against the cautioner, al-
though the principal debtor be not dwelling within the jurisdiction of the burgh.
That is a special privilege granted to burghs for maintaining their trade, as was
found in an advocation raised by Alexander Law against John Stevenson, be-
cause the said Alexander had found caution to answer as law will to the said

'Stevenson.
Auchinleck, MS. p. 26.

1634. uly 29. L. INNERWEIK Ia:nst HAMILTON.

A DECREET being recovered by the L. Innerweik, declaring the corns grow-
ing upon the defender's lands to be thirled to the pursuer's mill of Bancrief;
which decreet being suspended, and craved to be reduced by the defender, the
reasons thereof were not found relevant; therefore the decreet and letters were
found orderly proceeded. And the defender thereafter alleging, That seeing this
decreet was only a declarator of the thirlage, whereupon no execution was pre-
sently to follow, that therefore no letters of horning ought to be granted there-
upon against the party ; but that thereupon the pursuer, when occasion should
so fall out, might pursue his action for abstracted multures, and not to have li-
berty whenever he pleased to charge him, under the pain of horning, to come
and grind his corns, which he might do at unseasonable times, and put the
party always to unnecessary toil and charges of suspensions. THE LoRDS

found, that upon this declarator the pursuer might charge the party to grind
his corns and pay the multures thereof, conform to the thirlage, at convenient
times; and, if the pursuer should execute these charges in malice or unjustly,
they would consider thereof and grant the party suspension, and have regard
to modify expenses to him; but they found that he might charge him to come
and grind, &c., the same being done in due time, and that he ought not to

be debarred from the like charges, as if the same could not be permitted in
law to proceed so summarily, and as it were merely necessary and only com.

petent in these cases to intent action for abstracting multures; which, albeit it
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