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The Lords
refused to
reduce a bond
granted by a
son, without
the know-
‘ledge of his
father, to his
father-in-law,
for diminu-
tion- of the
tocher, be-
cause the sum
was small and
the lesion

. inconsidér-
able,

i

1665. Fune 30. KENNEDY against AGNEW. -

9474 ‘ ‘PACTUM, ILLICITUM. St 6.

Loros, in regard he prejudged none thereby but himself, and that his promisc
could not bind h1s wife, found this, relevant to be proved by his oath.

Fol. Dic. v. 2. p. 21.  Spottiswood.
* % This case is No 71. p. 8959. voce MiNog.

ANDREW AgﬁNEW, Yo{inger of LochnaW, granted a bond for L. 1000 \t;j Tho-
mas Hay of Park, his father-in-law, which being assigned to Thomas Kennedy
of Kirkhill, he charges young Lochnaw ; who suspends, and intents reduction,

~with concourse of Sir Andrew Agnew, his father, upon this reason ; that the

said Andrew having married Park’s daughter, Sir Andrew did provxde his son
and her to a competent provision, and the heirs of the marriage also, for
which, in name of tocher, Park was obliged to pay Sir Andrew L. 10,coo, this
being a solemn contract of marriage, Park did.most fraudulently, contra bonos
mores, without the privacy or consent of Sji‘ Andrew, procure this bond from

~his son-in-law, the time of the contract, there being nothing treated thereof
“betwixt the parents. It was answiered, That the reason is noways relevant ;.

because, Park having given a considerable tocher with his daughter, for which
the provision was made by Sir Andrew to his son, it was-lawful for Park to
take a bend for so small a sum, being only the tenth of the tocher, and which

was only payable after his wife’s. death, whcrem no mrcumvenmon was used,
nor enorm lesion to the granter.

Taz LORDs, in respect of the meanness of the sum and small lesion, assoil-
zied, :

Ful. Dic. v. 2. p. 22.  Gibmour, Z\a 153. p. 1cQ.

BE Stalr reports this case.-

1663. July 2%.—KENNEDY of Kirkhill, as assignee by Thomas Hay of Park,
to a_bond of L. 1coo, granted by Andrew Agnew, Youngerof Lochnaw, char-

- ges him thereupen, who suspends, and raises redaction on this reason, that the

bond-was granted at the time of his contract of marriage, clandestinely, with-
out the knowledge of his futher, who was contractor, contra pacia dotalia, et
ceniia bonos mores.  The defender answered, That he having given a very
greét tocher, viz. L. 10,020, above his estate, which is all paid to his good-son’s

ather, he did declare, that he was not able to give so much, and thereupon
he got this bend, not to hiave execution till after his death, which he might
lawfully do, having given a tocher suitable to the condmon of the receiver,
and atove the condiiion of the giver. SR -



Secr 6. . PACTUM ILLICITUM. . g
Tue Lorps repelled the reason, in respect of the' answer. o o
This was thereaftcr stopped, .to be further heard. ’

< B T Stair, v. 1. p. 302.

1668. Fuly 21. PatoN against Paton.

PaTon, in his son’s contract of marriage, dispones to him his éstate, and the

 tocher was payable to the father. After the contract, and before the marriage,
‘the father takes a bond of 28co merks from his son. The wife and her brother
pursue a reduction of this bond, as fraudulent, et contra bonos mores, et con-
tra pacta dotalia. It was gllzged for the father, That he might very lawfully
take a bond from his son, for provision of his children after the - contract, and
before the marriage, havlng infeft his son in his whole estate, which was worth

1000 merks yearly, and getfing but 2500 merks of tocher, and having some

debt, and many children. It was answered, That the estate ‘was not worth
600 merks of rent, and the father’s liferent of 400.merks reserved ; ; so that the
annualrent of this bond would exhaust the remainder, and they would have

nothing to live upon.

Tue Lorps having consxdered the contract and allegeances thought that it

was not sufficient to annul the bond, that it was after the contract, and before
the marriage, if there Was.anyrijeasonable cause ; therefore, and before answer,
ordained the communers at the marriage to be examined, whether it was com-
muned and agreed, that the tocher should be accepted for satisfaction of the
debt and bairns portions ; and they having deponed affirmative,

Tue Lorps reduced the bond, as contrary to the commumng at the contract

of marrlage, the estate bemg very mean. _
- Fel. Dw v, 2. p 21, Stair, V. I p. ‘555.
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1630. _‘7anuary 23. ~ * HowMmEe qgaz'mz, HOM.ES.

N -

Ina contract of marriage, the wife having a power, in case of no heirs of the.
mamage, to make her tocher return to what person she should: appoint ; and'

she havig named her husband, this nomination was sustamed though done

after the contract, and before solemnization ; because, this was not impinging
upon the contract, but only exercxsmg a faculty gwen by the contract.

" Ful. Dic. v. 2. b-23. Sm:r.

_ *,* This case is No 304. P 6093. voce HusBAND AND ,WIFE'. :

5282 .~ .
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No 26.

In 2 son’s.
contract of
marriage, the
father dispon.
ed to his son

“his estate, and

was to re.
ceive the

.tocher, in saw

tisfaction of
the debts on
the estate,
and for pro-
visions to his
other chil-
dren, "A bond
which his son
privately
granted to
him before

“the marriage,
‘was reduced

at the wife’s
mstance.

No 27.



