
ARRESMENT.

fying of a debt owing to him by the -faid Andrew Galbraith, and upon the ar- No 37.
reftment, having obtained fentence before the Sheriff of Striviling, againft Blair-
fhogel, as holden as confeft: Which decreet being fufpended upon this reafon,
that the fim was owing by contraa of 'marriage forefaid, and was deftined to be
employed upon land, as is before related; in refpeef of. which deflination, the
fum was heritable, and fo not fubjea to arreftment: And alfo he alleged, That
feeing he had conditioned thefe fums in favours of his daughter, for her lIfetime and
her hufband's, and to their heirs, with provifion in cafe of failzie of heirs betwixt
them, that eo casu.the equal half thereof thould return to his fon, in refped he
was obliged to pay thefe fums only with thefe provifions; and, in that manner';
therefore, with no reafon can he be compelled to pay the fame: to any. ufe, other-
wife than to that ufe whereto he had provided and obliged himfelf particularly,
and fo ought not to be paid or made furthcoming, for fatisfying the debt owing
by his fon-in-law to his creditor, contrary to the mind of the contra&, and pro-
vifions of the parties : And the creditor compearing and, opponing his decreet re-
covered againft him, and alleging this fum to be arreflable :-THE LORDs, notwith-
flanding of the deflination forefaid, contained in the contra& of marriage, found
the fum was arreftable; but declared that the creditor, who had obtained fen-
tence therefor, to make the fame furthcoming, 'ought to fulfil the conditions with
which the money was affeced by the faid contrad of marriage; and that the
money ought to be paid to him, he finding caution to make the fame furthcoming
to the relid, in cafe Ihe furvive her hufband; and to the heirm. gotten betwixt
them, in manner as the contraa proports: And found, That he ought not to
have the faid furn paid to him, except upon finding caution, as faid is; and found
it not competent in this place to difpute, if the fum might be evided for the
hufband's debt, and thereby the bairns: (if any were gotten in the marriage) pre-a
judged of the fee of the money, or the -perfon fubftitute, if there were no heirs
in the marriage; but referved that in its own time to be confidered, when the
cafe thould fall out; and, in the mean time, the hufband living, who was pro-
vided to this liferent, at leaft of the money, it was found that the creditor, dur-
ing his lifetime, ought to have the ufe of the money, he finding caution ut supra;
for the 'arrefter's debt being far lefs than the fum arrefted, the profit thereof
might pay.him before his debitor died, and fo the doubt anent the heirs could
not occur. (See FiA.. ABSOLUTE and LIMITED. See MUTUAL CONTRACT.)

Clerk,, Gikors.

Fol., Dic. v. z. p. 55.. Durie, p. 84.

1666. February zz. LocLHART against LoRD BARGAN. No 

A party hav-
THE umquhil Lod Bargany, being addebted in a fum. of money to Sir Wil- ing led an ap.

liam Dick he apprifed but no infeftment 'nor charge followed. Thereafter a the
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ARRESTMIENT.

No 38.
found not
thereafter ar-
reftable by
the apprier's
creditors.

1673- 7uly 27. The CREDITORS of ANDREW SCOT, Competing.

IN the Competition of the Creditors of Andrew Scot, anent an heritable fum
belonging to Andrew Scot's wife, which the creditors had arrefled in the hands
of Bruce of Newton, and which the wife, with confent of the hufband, had af-
figned thereafter to fome of the creditors. It was alleged for the affignees, Imo,
That the arreftment for the hufband's debt could operate nothing, but only for
the annualrents preceding the arreftment, and the current term for which it was
laid on; for the fum being heritable, did not belong to the hufbandjure mariti,
but only to the wife, except as to the annualrents, fo long as it was in the wife's
perfon; but now the wife, with confent of the hufband, having affigned the
fame, the affignees have the only right.-It was answered, That the jus mariti
by the marriage, is a legal affignation to the annualrents duiring the marriage, fo
that the hufband hath the only right to the annualrents during the marriage, and
it is not in the wife's power to alter the fame; and, as to his confent, which is
the only right as to the annualrents, it is null, as done in fraudem creditorum,
the arrefter's having done diligence before the arreftment, efpecially feeing the
hufband at that time was bankrupt and broken, fo that the affignation as to the
hufband being null, the creditors arreftment, for all fubfequent terms, would be
fufficient againft the hufband.

THE LORDS found, That the anniualrent belonged to the hufoand jure mariti,
during his wife's life and his together; and that the affignation made by him

creditor of umquhil Sir William Dicks apprifes; but, before the apprifing, Lock-
hart, upon a debt due by Sir William Dick, arrefts all fums in my Lord Barga-
ny's hand, and purfues to make furthcoming. This Lord Bargany takes a right
from the apprifer, for whom it was alleged, That he ought to be preferred to the
arrefter, becaufe the arreftment was, not babilis modus, in fo far as Sir William
Dick having apprifed for the fum in queflion, the apprifing is a judicial difpofi-
tion, in fatisfadion of the fum; and fo it could not be arrefied, unlefs it had
been moveable by a requifition or charge.-It was answered, That the ad of
Parliament, declaring arreftment to be valid upon fums, whereon infeftment did
not adually follow, made the arreftment habile, and the apprifing can be in no
better cafe, than an heritable bond difponing an annualrent.-It was answered,
That the ad of Parliament was only in the cafe of bonds, whereupon no infeft-
ment followed, but cannot be extended beyond that cafe, either to a wadfet
granted for the fum, where the property is difponed, where no infeftment had
followed; or to an apprifing, which is a judicial wadfet, pignus pratorium.-It
was answered, That the reafon of the law was alike in both cafes, to abridge the
lieges unneceffary expences by apprifing.

THE LoRps preferred the apprifer.
Fol. Dic. v. I. p. 55. Stair, V. I. p. 363 -

No 39.
The annual-
rents ariling
from an he-
ritable bond
due to a wife,
were arrefted
for debts d ue
by the huf-
band. The
arreatment
found to
affett only
bygones and
the current
term, as be-
longing to
the huflband
jre ?nariti.
See NO 49.
P. 713.

702




