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1296 BASE INFEFTMENT.
ed by the debtor of the annualrent, which did infirut the annualrenter was:in
poffeflion before the apprifing, by uplifting the annualrent from the debter: It
was answered, That the fum was of fourfcore merks, which was far within a
term’s annualrent, and that it related only to the perfonal bond, and not to the
infeftment, and that there was more than this fum due 8f annualrent by the per-
fonal bond, before the date of the infeftment, to which only it behoved to be
imputed : It was answered, That the receipt being general in part of payment
of the annualrent, he that paid the fum might impute it to what term he pleafed,
and fo would impute it to a term after his infeftment: It was aemswered, 'I'hat,
before that difcharge, the purfuer’s apprifing was led, though no infeftment
thereon, after which fo fmall a part of the annualrent could not be impute to any
but the firft annualrent due, and could not validate the bafe infeftment.

Tz Lorps found it fufficient to validate the bafe infeftment, notwithftanding
of what was alleged on the contrary. o
| | Ful. Dic. v. 1. p. 89.  Stair, v. 1. p. 480.

P

1669. Fanuary 14, CLARKSON against MILNE,

RoBerT MILNE, as donatar to the liferent efcheat of Hamilton of Bathgate,
whereupon he had obtained a decreet of {pecial declarator: There is a reduc-
tion raifed at the inflance of John Clarkfon and his children, upen this reafon ;
that they were infeft in an annualrent out of the faid lands, long before the
rebellion or gift ; and their right, albeit bafe, was clad with poffeflien ; for
inftru&ting whereof, they produced a difcharge granted to Bathgate, of a term’s
annualrent preceding the fafine taken upon the heritable bond, and before the
liferent efcheat fell.—To which it being amswered, That the difcharge being for
a term preceding the fafine, could only be afcribed to the perfonal bond, and did
not make the infeftment public. 2do, The difcharge was moft fufpe@, and could
not inftruét payment, being written by Clarkfon himfelf, and his fon being one
of the two witnefles, who was fiar of the annualrent. Tue Lorps, before an-
{wer, ordained Clarkfon to prove by fome other witnefs, that the money was
truly paid by Bathgate, and the difcharge delivered to him, et quomodo Clarkfog

~ had recovered the difcharge out of his hands,

February 6. 1669.—TnE reduction mentioned on the 14th January being again
called, and a condefcendence given in by Clarkfon, bearing that he offered to
prove by witnefles the true delivery of the annualrent by Bathgate, and the de-
livery of Clarkfon’s difcharge at the very fame time. THE Lorbs did fuftain
the fame as relevant to make Clarkfon’s bafe infeftment clad with pofleflion, al-
beit it was for a ferm before the fafine, feeing the.fafine was before the donatar’s
gift; for a fafine of an annualrent, is a good right to - purfue a poinding of the
ground for all preceeding annualrents, after the heritable bond, whereupon the-
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fafine followed; and confeqently payment made quocunque tempore makes the fame -

publie, ‘and the real right clad' with' poffeffion, the fafine being prlor to the do-

natar s nght.
Fol. Dic. w. 1. p. 89. Gosford, MS. p. 29. & 37.

R

1682. NisseT ggainst SIR DANIEL CARMICHAEL.

Fanuary.

Jonn Nisszt, merchant in Edinburgh, being infeft in an yearly annualrent of
L. 72, out of the lands of Lumf{dean, having pur{ued a poinding of the ground ;
and. there being compearance madej for Sir Dantel Carmichael; . another ereditor;
it was alleged for him, That he ought to be preferred, becaufe John Nitbet’s right
of annualrent being but a bafe infeftment, Sir Daniel had:led a comprifing of

the lands before the bafe infeftment was. clad with. pofleffion, and fo was medium -
impedimentum, @nd: could not be drawn back to the date of John- Nifhet’s infeft-
mient, in prejudice of his.comprifing ;- efpecially feeing he was thereafter. publicly*

infeft upon. his. comprifing.—dnswered; That the comprifing being after’ John
Nifbet’s infeftment of annualrent, and: the difcharge of a term’s annualrent, al-

beit after the comprifing, yet: being:. before Sic Daniel was publicly infeft, muft

be drawn.back to the date of the infeftment of annualrent, to clothe his right of

poffeffion ; fo that he-having:the firft complete right, he ought:to be preferred ; a-
naked. comprifing being but:equivalent to.a perfonal right, was not fuch a medium:

impedimentusn as to hinder the difcharge of a term’s annualrent to be drawn back
to.the date of the infeftment ; juft-as-when a party. grantsaminfeftment of an-

nualrent, and thereafter {hould grant a. difpofition of the lands to another per--
fon:; if the infeftment of annualrent: be firft clad with: poflfeffion, before the‘
party. be publicly nfeft. upon: the -difpofition, or before a-bafe infeftment be clad -
THE Lorps -

with. poffeffion, the infeftment of annualrent willbe preferred.

preferred John Nifbet upon. his infeftment of annualrent.
Fok: Dic. v. 1. p. 89. Sir P. Home; v. 1. No 103..

* ¥ See Nifbet againft Carmichael; No 586 vece CoMPETITION. -

1695. February 15 Kaiu of Badinfcoth: against: FALCONER.:

WharreLaw reported. Helen Keith, and” Gordon of Badinfcoth;, her hufband,
comtra Sir Alexander Falconer of Glenfarquhar and Scot of Logie, about the
clothing of a bafe infefiment with poffeffion.
cen"er’sfpaying a year’s annualrent of it, though he took no-difcharge but an affig-
nation, and. though he was not debtor in the annualrent, but had only purchafed.

the lands out of which it was upliftable, was-fufficient to-nrake it public, even a. .

gainft. Sir. Jobn's fingular fucceflors;

Tue Lorps found Sir John Fal-.
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A party ‘was .
infeft in dn
annualirent
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- An heritor

paid 2 vear’s
annualrent
to a bafe in-
fefter, and
took afligna-
tion to it,
This found
equivalent to
a difcharge,



