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16168 TRUST.

1669.. - February 24. : S

" The EArL of ANNANDALE against YouNc and other Crepitors of HumE.

- The Earl of Annandale having obtained assignation from JohnJoussie to a sum
of money due by the Earl of Hume, whereupon inhibition was used ir.anno 1634,
and. shortly thereafter an apprising upon which Annandale was lately infeft;
whereupon he now pursues reduction of the infeftment granted by the Earl of
Hume to Young, as being after his inhibition, which inhibition being anterier to
the most part of the debts, wadsets, and apprisings of the estate of Hume, and
being supposed to be the leading case, that the decision thereon might:rule all the
rest, many of the creditors did concur with Young, and produced their interests,
and craved to see the process. It was answered, that they had no interest in
Young’s right, and so could not crave a sight of the process. It was replied, that
albeit the sentence against Young could not directly operate against them, yet in-
directly it would, as being a decision, and practique in the like <case.

.The Lords found this no interest to stop process, but allowed.any creditors that
pleased to-concur in she dispute. It was then alleged absofviror, because this as- .
signation, inhibition, and apprising, albeit standing.in the person of the Earl of
Annandale, yet it was truly on trust to the behoof of the Earl of Hume, and if to
his behoof, it did accresce to the defenders, as having right from him, and for-
evidence of the trust they condescended upon these grounds; First, That the debe.
was contracted 35 years since, and no diligence ever used thereupon till now, ex.-
cept an apprising, whereupon no infeft was taken till of Tate, albeit infeftments were -
taken of vhe estate of Hume, upon many posterior :apprisings, which are now ex--
pired, and will exclade this apprising ; 2dly,The assignation granted by Joussie to-.
Annandale’s father, was immediately after-the lands ‘of Dunglas were sold by.
the Farliof Hume, to the Laird of Dunglas; by whom Joussie was paid; as a part.
of the price, by. Sir William Gray, who was then debtor o .Dunglas ; likeas <
Jousdie’s omrh being taken ex gfficis upon his death-bed, he depones that Sir William .
Gray-paid him the money, albeit he knew mot by whose means, or to whose use, .
yet ke Jowew mothing of any payment-made by the Earl-of Annandale’s father ;.
8ilky, "THis -inhibition and apprising were never in Annaadale’s or his father’s pos-..
session, but«till in the possession of thie Earl of Hume and his agents, and stil{ in:.
f1is churter chests 4ably, The Earl of Annandale teck n/seeurity from the Earl of .
Fime Forsall sums due to him, or-for which he ‘was cautioner; wherein there is
neither. mention nor-reservation- of this sun or. ayprising - 8thly; The Farl of
Anpandais hus comented o mnny of the-creditors” wigins, which the would never -
Siave dows, if this apprising had been 1o His owm behaof, thereby preferring others-.
to himself ;. The creditors therefore craved witndsses: 0 beexamined ax yfisk, upon..
all thesepoints foilearing of the trust; which being an obscure contrivance, can -
be no othrerwise proveable, all the actors being now dead, and is most favourable in -
the behalf of creditors, whoy if this pursiit take effect, will be atterly exchuded ; -
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for if the inhibition reduce their ¥ights, the pursuer’s apprising supervenient upog
' that same sum, is pow expired, and irredeemable. The pursuer answored: He

did declare be wauld make qbly use of this right, for satisfaction of the debts due

to him, and for which he was cautioner for the Eart of Hume, and was content
that witnesses shoukd be exathined anent the inhibition: and apprisings, being still
in the possession of the Eark of Hume in his charter-chest, but not upop.any qther
ground totake away his asighation and solema right,: which cannot be taken
away by witnesses, but serifte v/ furamento ; and.moss. of these presumpsions are
but weak conjectures; mowise inferring that Joussie was: paid by the Earl of
‘Hume’s means, and the great friendship that was petwizt- Annandale and Hume
alleviates the same, it being the cause for which Anpapdale farbere to take infeft-
ment, or do diligence, thereby to alarm Hume’s ¢reditors, that his inhibition would
always work his preference, and om: that same ground did consent te several cre-
 ditors’ rights, there being enaugh remaiping for him, and which was an evidence

that this right was generally known, and that without it Humte could not give

security. - I EER o

The Lords ordained witnesses ex officia to he examined wpon all -the points

alleged for clearing of the trust. ‘ o
’ Stairyv, 1. p. 612.

1669. June 22. ‘ : .
HamiLton of Corse against HamiLTon and VisCoUNT of FRENDRAUGHT.

Wishart of Cowbardie having wadset his lands of Bogheads ita,nd others, tq

George Hamilton, from whom the Viscount of Frendraught has now right,'hqdicj
thereafter sell the same lands to John Hamilton of Corse, who tock the gift of
Wishart’s escheat ; and having thereupon obtained general declarator, pursues
now in a special declarator for the mails and duties of the wadset lands. Compeats
George Hamilton and the Viscount of Frendraught, and produced ‘the ‘wadset
right, and alleged that the life-rent right cannot reach the wadset lands; because
the gift is simulated to the behoof of Wishart the rebel and common author, and
S0 I8 fus suprerveniens auctori accrescens successoriy to defend this wadset right ; and
condescends thatit is simulated, in so far as it is offered to be proved, that Wishart
the common author did allow to the donatar in the price of thelands, not only
the sum whereupon the horning proce¢ded, but also the expenses of the gift; so
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that it is purchased by the rebel’s means, whence the "law presumesit'to be tohid

behoof. It was answered, That this condescendence cannot infer simulation to
the rebel’s behoof, because it was lawful fo ‘Hamilton of Corse, findinig that his
right was not secure to fortify the same by this'gift, and in his account of the price
of the land upon the warrandice, he might require retention, not only of the sum
in the horning, but of his expenses in necessarily purchasing the gift, and might

apply the same for the security of the lands bought from the rebel only, which is
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