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of the principal debtor, no right could be taken for his use in prejudice of the
pursuer, who represented the cautioner ; and therefore, the adjudication of his
estate being purchased, as said is, ought to be declared null; whereupon they
craved that the Lords might examine witnesses ex officio.

It was ANsweRED for the defender, That the right made by Crawfordland,
both of the comprising and adjudication, being now in his person for an onerous
cause, could not be taken away but scripfo or his own oath ; so that it was need-
less to examine witnesses ex gfficio. And as to any alleged prevarication of Mr
Alexander Spoteswood, it could not prejudge him ; unless it were proven, scripto
vel juramento, that it was to the behoot of the said Mr Alexander, and that his
name was only borrowed.

The Lords, before answer, did ordain the said whole defenders’ oaths to be
taken, ex gfficio, and any other to be condescended on by the pursuers, who
had a hand in the said transaction; and that in respect of the importance of
the cause, and that there was a near relation between Sir Laurence, Alexander
Spoteswood, and the Laird of Wedderburn.
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1670. June 23. The Fruars of DUNNIKEIR against Joun WarsoN their Su-
perior. '

Tur Superior having obtained decreet of declarator against his vassals,—find-
ing, after visitation of the ground, and report made, that he having given feus
to 180 persons, with the privilege of quarry, clay, and divots of the Moor of Dun-
nikeir, belonging to him in property, notwithstanding of any servitude foresaid,
he might rive out and labour three acres thereof for his own use ; yet with this
quality, that, if the whole rest of the moor should not prove sufficient for the
feuars’ building and upholding of their houses, they might have recourse to the
same three acres. The feuars, upon this decreet of declarator, did intent a new
declarator, at their own instance, against their superior, and some other new
feuars, to whom he had granted the same privilege and servitude, concluding
against them, that he had no power, in prejudice of the foresaid decreet, to grant
any servitudes, which would exhaust the moor, and make their right ineffectual.

It was aLLEGED for the superior, That he having dominium, and being proprie-
tor of the whole moor, and the vassals’ having only servitudes, any such right
they had, did not take away from him a full liberty to make use of his own pro-
perty at his pleasure ; seeing, in law, dominus potest uti re sua ut libet ; and, in all
servitudes, as that of communis pastura, and others, there is a reservation in law
to the superior, to make use of the ground and property for himself.

'The Lords found the defence relevant, and ordained a new visitation: which
was most hard, and contrary to their first decreet; finding that the superior
having granted servitudes to so many vassals, as the ground could not serve
them to take in any new vassals; that he had no power thereafter to take
from them the benefit thereof ; which was just and consonant to law, they hav-
ing jus quesitum, both by the superior’s own deed and by a decreet of the

Lords.
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