
SUPERIR AND VASSEL.

SEC T. IV.

Can a Superior interpose another betwixt himself and the Vassal, or
divide Superiorities?

1810. November 6. STEWART against LORD ABBOTSHALL.

The King may not interpose .a superior betwixt himself and those who become
his vassals, by the act of annexation of kirk-lands to the Crown, afirmed by my
Lord President to have been practised inforo contradictorio betwixt Colonel Stewar,
having Pitezween erected, and the Laird of Abbotshall, after the year 1587 or
1592.

FoL Dic. v. 2 . p. 407. Haddigton MS. No. 1998.

1670. June 25. DOUGLAs, LAIRD of KELHEAD against TORTHORELL, &c.

In a declarator of non-entry at Kelhead's instance, as being infeft in the barony
of Kelhead, wherea the lands of were a part, it was alleged, That
the defender iredecessars were vassals to the Earl of Carlyle, and were never
entered by the ptrsiier or his authors; neither could the pursuer have aight to
their super ioty, becuse he himself was only infeft base to be holden of the Earl
of Queensherry, who could not interpose a superior betwixt them and him, -and
could have only right to the by-gone non-entries, which they were not obliged to
pay, until tkeEarldf Queensberry should grant them a precept for infefting them
in the said lands to be holden of him as superior. The Lords did ordain the whole
by-gone non-entries to be consigned in the Clerk's hands; until Kelhead should
procure a charter and precept, subscribed by Queensberry, for receiving them as
his vassals; which being done, they ordained all the preceding non-entries to be
paid to the pursuer, not as superior, but as having right by assigntion, which
wasequaleat as if -he had been Aonatar; but they found, that his right being
base, he could not be their superior.

1670. July 2.-In the foresaid declarator of non-entry, at Kelhead's instance
against Torthorell, the pursuer insisted for the mails and duties of the lands from
the date of the citation of the defender, as having been in mora from that time.
It was alleged, That there being no general declarator of non-entry, and the
citation being rly upon a summons concluding both special and general decla-
rator, there zonid be no decreet of the mails and duties but from ibe date of the
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sentence and after probation in th? special declarator.' The Lords, after reasoning No. 10.
among themselves, 4cjined tp give 4creet for thV mails and duties from the date
of litiscontestation in the special declarator; but, because the pursuier alleged
there, was a practick in terminis, finding thedn due fropa the date of t* citation,
they ordained the practick to be produced.

fo4Dic. v. 2. p, 406. Gosford MS. p. 121. & 126.

* See No. 24. p. 9306. voce NoN-ENTRY.

1672. Navuvber 26. E of AikoyLE 4ga F 500,
No.11.

The FAI of Argyle prugs ; dqclaratr of49asy f cert i lands, Aldeni Exception in.

by theLaird of M'LePd ofthe late IVarqvis Pf Arg1 The defenderalleged the case of

Absolvitqrecaue the lap4p are full, in so far as t defnde'. I ftatr being
retoured heir to his. father intw ands, the retow.expreealy bears, that the lands
tereholdea of phe King, b~y rasn pf the fotftitre of the late Marquis of

Argyle and therevponi e was inkfft by the King; likeas the defender was ini the
asame why as heir to his brotheri ad atds, ineft holdti of the King. It was
replied, That the pursuer repats his reduction of the defender's rciour, and that
ithe same is null, in so far as, before the 4efendexwas -retwured, the King had
granted a gift to this Earl-of, his father's forfited estate, as,that the Earl retunmed
to be suporior to lM'Leod, and rYAssal to the King, inithe andst ; 1 a n=d albeiothe
inquestate excvsable, that tey served the defender cmlbr o.to (ii brther's
pervie, yet.the defeider is. nek, who, by the public r4gisters, mign t haUraiQwn
thaOthW ar4of Argyle was turne4 to.be his gmppioqr AgJW dfeaer amweAed,
That it is Afundanuntatlaw of this kingdom, 0athe 5ipg, .r ay! stpjelor,
cannot interpose another superior betwixt him and iw i

iAgbyjpg afer the forfeiturg, received M'Leo4 phip ir dia -gIp lqtd
not thefer Apterpose the Earl of Argyle by his gift , 'bich, if it hwd&ee-dpgy
by any 9tbereipigriqr, wo,4d have beep, withQpo q4stis; an4 it1 thiihe 1ig
utitur jure epmOuni. It was repplied, That if~t King by say gif 47ag
suitsed Ws*o4 .s hi* i ndiate yawsal, he pl4Ant n Jate *ard rpcse4
aplpther; lat thler is pothing done here buit a retor nm affg tereipqs of

wrse.
'The Lords repelled the ,efence, and found thq Eigg alght iterpose a superior

ia place of the forfeited persop, having by hio gift ar express 4ded acqapted the
of the forfeited perso in bi place.

The defender farther alleged, That he having so probable a cause of mistake,
the rea.4kwegi his retpur can only take effect from the citation on the reduction,
or on the non-entry; for reductions are no further drawn back ordinarily;. and
this sase is pp fgvygrable, for the late Maruain of 4rgyle baging tpkep a gift yf
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