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15012 SUPERIR AND VASSEL. SecT. 4.

SECT. IV,

Can a Superior interpose another betwaxt himself and the Vassal, or
divide Superiorities ?

e —

1610. Na'vember 6. STEWART against LoRD ABBOTSHALL.

The ng may nat interpone a supenor betwixt himself and those who become
his vassals, by.the act of annexation of kirk-lands to the Crown, affirmed by my
Lord President to have been practised in foro contradictorio betwixt Colonel Stewagt,
having Pittenween erected, and the Laird of Abbotshall, 3;fter the year 1587 or
1592. .

Fal. th . % f. 107, Haddmgton MS l\w 1998,

1670. June 25. DoucLas, LAIRD of KELHEAD against TorRTHORELL, &c.

In a declarator of non-entry at Kelhead’s_ instance, as being infeft in the barony
of Keelhead, wheredf the lands of were a part, it was alleged, That
the defender *s preflecessars were vassals to the Earl of Carlyle, and were never
entered by the pursuer or his authors; mneither could the pursuer have right to
their superiority, because he himself was only infeft base to be holden of the Farl
of ‘Queensberry, -who could not interpose a superior betwixt them and him, -and
could have only right to the by-gone non-entries, which they were not obliged to

pay, ant the Eard of Queensberry should grant them a precept for infefting them .

in the said lands to be holden of him as superior. The Lords did ordain the whole
by-gone non-entries to be consigned in the Clerk’s hands, until Kelhead should
procure a charter and precept, subscribed by Queensberry, for recemng them as
his vassals ; which being done, they ordained all the preceding nonzentries to be
paid to the pursuer, not as superiar, but as having right by assignation, which
was eqmvahent as if he had been danatar ; but they found, that his rxght being
base, he could not be their superior.

~ 1670. July 2 ~1In the foresald declaratar of non-entry, at Kelhead’s instance
against Torthorell, the pursuer insisted for the mails and duties of the lands from.
the date of the citation of the defender, as having been in mora from that time,
It was alleged, That there being no general declarator of non-entry, and the
citation being only upon a summons concluding both special and general decla-
rator, there gotld be no decreet of the mails and duties but from the date of the
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'sentence and . after probation in the specxa} déclaratbr.' The Lords, after feasaning \

among themselves, inclined:tp, g,we decreet for the mails and duties fram the date
of litiscontestation in the special declarator; but, because the purseer - alleged
there. was a practick in terminis, finding them due from the date of the citation,
they ordained the practick to be produced.

~ foly Dici.v. 2. p.406: Gasfbrd MS. fte 121. 89’ 126.

*,* See Ne. 24. p. 9306. voce Non-EnTRrY.

.1672 Newﬂzber 26, EARL of A&GYLE agmm! LALRD Of M‘LEODr

o . E'E..; [ . O 1 . s
: Tbe. F arl of Argyle purﬁ%s 3 dedarator Qf npmy;@f certain lands, holden
by the. Laird ‘of MLeod of.the Jate Marqms of -Argyle. o, The defender alleged,

Absolyitor,. because the lands arg: full, in so far as the defender’s brother being

retoured heir to bis father in.these landS, the retour. expressly bears, that the Jands
were holden of the King, by season. of the ‘fotfelture of the late Mat'quls of
Asgyle, and thereupon he ‘was infeft by the King ; - likeas the defender was in the
same way as heir to his brother; and’ stands infeft. holden .of the King. It was
replied, That the pursuer repeats his reduction of the defender’s retour, and that
the same is null, in so far as, before the defender. was -retoured, the King had
granted a gift fo this Earlof his father’s forfeited estate, so that the Eaxl returned
10 be superiar to M‘Leod, and yassal to the King, 'ini these lands.; . and albeit the
inquest. are excusable, that: they served the defender” conform .to ;his. brather’s
servige;, yet the defender is.net,: ‘whe,. by the pubhq régistars,’ ‘might-have:known
that.the Earl of Argyle was. returned fo be his supenior; . Xhe defender answesed,
That it s & fundamentaklaw . of this kingdom, that the King, nor any: sperior,
cannot interpose another supérior betwixt him and his immediate vassal:; and the

King having,. after the forfeiture, received: M<Leod as Jis immediate wassal,.qquld

. not thereaffer i imterpase the Earl of Argyle by his gift 5 which, if it had heen done
by any other. snpgngr, ‘wounld have been witheyt question; and in thisithe King
utitur  jure, qgmlnuni It was replied, That if the; King, by, 3oy gifts Jad ads

mitred M¢Leod a5 hig immedinte vassal, he could not thereafter, bave. interposed

anpther “but. {here 15 nothmg done here but a retour; and m}'gf;g;gn@ ﬁ;ereﬂpqg of
gourse.. - :

<:{The Lords. repellcd the defseuﬂe, and found 4hq ng mlght m&erpose a. snyermr
# place of the forfeited person, baving by o g;ft nor. express‘ ddcd acqapted; xthﬁ
“waskal of the forfeited person in bis place. . ... .
" The defender farther alleged, That he havmg 80 probable a cause ef mrst}ake,
the reduction of bis refpur can only take effect from the citation on: the reduction,
‘or on the non-entry ; for reductions are no further drawn back ordinarily ;. and
this.case is, M fgyourable, for the late Margugs Qf Argyle bav;pg tgkqp a gift Qf

: 81 Y 2.
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