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course-of his Majesty’s Advocate. It was replied, that rei pcr:ecutorza he had
interest to pursue for what 'was indebite paid. - iyl : :
Tae Lorbs found, that the process could not be sustamcd w1thout consent
of his Majesty’s Advocate ; the act of" parliament. being express, that- the :cre-
ditor cannot Tepeat the exeérescence above the: annualrent, ‘unless he concur

“with the Advocate to reduce ; which appeareth to be provided of purpese to
“gblige the creditor to inform and concut wnth t:he Advocate foz reducmg $0
“unlawfy} pacnons. - -
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1667, _‘}’izr)e 12.  DALRYMPLE against -
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A REDUCTION of ‘i testament being pursued, ex eo capite, that the defunct
was fatuus & incompos mentis, and the relevancy being questioned, because
no act or circumstance or quallﬁcatlon was libelled, mferrmg the defunct te
be in"that ¢ondition, R

THE LORDS, ordamed the pursper to condescend ,

SRR .Dzrletorz, Myﬁ p 31,
© o Al Wllack, 2w Hog. —
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1667. Deccmbm‘ 15... Ronczr. Hoc agaimt Thc Couu;rx,ss of Hom:‘.\:

Mr Ronecer Hoc idsisting in his_reduction, menuom:d yesterday, No 109.
p-. 7039.. voce - INHIBLTION, upon. his ‘inhibition the Countess of Home al-
leged, that she had right from appyisers, who would exclude the pursuer’s right
and inhibition, .and. would defend herself thereupon, ‘and -not saffer her right
to be reduced ex capite inkibitionis, and might thereby exclude the pursuer from
any interest. It was answered, that the reducuon _being only upon an mhxbx-
tion, there are no nghts’ called for, but rights postcrxor threreto, ‘and ‘it cannot
prejudge any priorsight, which the pursuer.is congent shall be reserved,

Yet the Lords admitted the defender to dcfendy .npgn any prior flght ,thpt |
myght exclude the pursuers. right,

Fél .Dic, 'u 2 p 327 szr U1, p 492.
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"CrepiTors.of the Laizn of CrAIG againsi. Tmz Hmn:ox.s of ﬂ]e L.ands

In areductmn at’ themstance of some Creditors of the Laird of Cralg “for
‘reduction of 3 disposition grant¢d by the Lau‘d of Crazg and Earl of Duidee,
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Tt was alleged no process, because there was none called representing Dundee,
whose heirs would be liable in warrandice, and especially the Lord Haltoun
was not called, who is wltimus heres to Dundee, neither the heir of line ; for
though his estate being tailzied to heirs male, there is none that could serve
heir to him, yet there are persons near-of blood, that are heirs of line.

Tue Lorps found, that the heir of line behoved to be 'called, but feund no
necessity to call any heir of tailzie, or provision, or the donatar by the King
as ultimus heres ; albeit these might compear for their intetests, or might re-
duce, if they were hurt upon the matter, yet they were not such parties as the
pursuer was obliged to know or call in this process.

’ Stair, v. 2. p. 88.

** Gosford reports this casa.
In a reduction of a right made by the Earl of Dundee, ex capite inhibitionis,
wherein the party receiver of the right was called, and the heirs of line of the
Earl, it was alleged, that all parties having interest were not cited, viz, the
Lord Haltcun, who was wltimus heres to the Earl, by the failure of the heirs
male, in whose favours only the estate was settled by a charter under the Great
Seal. It was replied, that the being apparent heirs of line alive who were cited,
‘the pursuer was not obliged to know, if the estate was tailzied by a charter,
or if by the failure it belonged to the donatar by a gift of witimus heres.

Tue Lorps did repel the defence in respect of the reply.

Gogford, MS. p. 257. .
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1673,  Fuly 11. StrreT and MasoN ggainst Tre Lord Torpuicnex.

StrEET and Masorr merchants at London, having reduccd a disposition, grant-
'ed by James Mason merchant in Edinburgh to his son an infant, as being most
fraudulent, to ensnare them whe were stranger merchants, and had begun, and,
did continue a correspondence with Mason before, and did continue the same
after compearance was made for the Lord Torphichen, who had formerly obtain-
ed a reduction of the said frandulent disposition upon debts anterior to the
disposition, and who alleged that the reduction of these pursuers behoved to
be with reservation and preterence of his redaction, and his apprising and in-
feftment thereon, because his debt being anteriorto Mason’s disposition, he had
reduced upon the act of parliament 1621, being 2 known and ordinary reme-
dy ; and these pursuers’ debts being posterior to the disposition, they bad redu-
ced the same disposition, upon an extraordinary remeid, which heretofore was

never kuown, that dispositions should be reduced upon posterior debts, which

though it be just against the son, yet should not prejudge other creditors, who
rested upon the act of Parliament 1621, and did not crave any infeftinent from
Vor. XXXI. 748
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defender,
or his author,
process was
not sustain
ed, till the
heirs of line
of that author
were called.

No 42.
An infeftment
of annuxl-
rent, granted
by a father
after he was
dennded, in
favour of his
§01, Was not
sustained in
a competition
with other
lawfual dili-
gence, the
creditors
having redu-
ced the dis-
nasition as
frandulent.



