16548 - POINDING or tse GROUND.

1668. Yanuary 24. SMPSON against ADAMSON,
No-¥4' Uron report, it was debated among the Lorps, whether a decreet of poind-
ing the ground should interrupt prescription of an annualrent right, being only
against the tenants, the heritor not called. Some were of the opinion, that the.
decreet being null, nullum sortitur ¢ffectum. Others thought, that prescriptions
being odious, talis gualis, and any act of interruption was ‘sufficient ; and as
prescription may be interrupted by any deed of molestation of tenants, being
a natural interruption, so it may be interrupted civilly by a pursuit against the
tenants. o

Tue Lorps did not decide the question, but thought fit to advise further.

' _ Dirleton, No 146. p. 5.
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1674, February 4. ] .

LapY PitroppELs 4gainst The Larp and TenanTs of PitropDELS.

INQ 155‘ Tue Lady Pitfoddels being infeft in an annualrent in liferent by her hus-
n a process

of poinding band, pursues poinding of the “ground against this Laird of Pitfoddels and his

:22 %ffr';‘l‘gr’ TFenants. It was adleged for the Tenants, That by the act of Parliament in fa-

is not boﬂ»gd vours of poor tenants, poinding of the ground could not extend to their move-
t re t . . . . C 4 .
renns. The - ables, further than for their rent, which therefore ought to be liquidated and
g;‘;:“i“n‘"‘;;:e_ instructed. It was answered, That a poinding of the ground being a real action
ral. But,in  against the ground principally, whereby it may be apprised or adjudged, it was
executione, he o srobati f th 3 b Al .
must take never delayed upon probation of the tenant’s rents, but will proceed against
;::eng"xg’:r‘:d the present and future tenants; and if any more. be poinded from them than
than bygones, g term’s rent, it will be a spuilzie, if in the time of the poinding they produced
and the cura . , - . ) - )
sent term. their tacks, or offered to make faith upen their rents.
Tue Lokps would mot delay the decreet of poinding, or put the pursuer to:
~ instruct the rents, which hath not been accustomed in poindings of the ground 3
but if the advocates for the temants deponmed that they were employed for the
tenants, the Lorps superseded the extract of the decreet.for a time, that the
tenants might produce their tacks, or depone upon their rents where they want-

ed tacks, that the decreet as to them might be restricted accordingly.
Fol. Dic. v. 2. p. 96. Stair, v. 2. p. 261.
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1676. February 16. Dr BorTEWICK ggaingt T he Eare of CRAWFORD.

No 16. Tug Earl of Crawford having borrowed 8oco merks from the mother and

A de- . . , . .
riv’fﬁ;f?;‘;hf grandmother, and two of their children, for themselves, and in name and be.

fj;‘l’(‘l‘”‘}’;k half of their said children, "he is obliged by his bond to infeft the said mother
Jucto the fee and grandmot’her\jn liferent, and the said children in fee, in an annualrent oyt
,gfislil‘izo‘:, of certain lands ; but, by a mistake, tl}e precept of sasine contained in the
tho' indebite  bond, is in favours only of the mother and grandmother, and for infefting them
f}:x:\;e,n i:sy “as fiars of the said annualrent, and accordingly they are infeit; and yet there.

found entit-  af.r the said mother and grandmother acknowledging, that the said infoft-
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thent was 50 taken upon mictake, did by = disposition, bearing the narrative-
foresaid, dispone the fe¢ in favours of the said children; snd there was a pur-
suit intented, at their insianes, ggainst the said Earl-of Crawford, for poinding
of the ground, whcrcm it was alleged, That the mother and grandmother being
. only liferenters, could not resign the fee, which they had not; and if the pur-
suers made use of their right from them, the defenders ought ‘to be assoilzied,

‘because the mother and grandmother, by a transaction betwixt the said Earl of
Crawford and them, had accepted, the time of the Englishes, a parcel of lands,

" in satisfaction of the said debts.

- Tae Lokns found, notwithstanding of the said allegeanse that the pursuers

cught to have peocess for poinding the ground; in respect the mother and -

grandmother had de facio the fee in their person upon the said precept and sa~
- sine; and the same Being given indebite, a5 said is, they might have been
eompelled to denude themselves thereof ; and. therefore might voluntarily, and
- accordingly did, denude themselves thereof; and the said transaction could not
prejudge them, seeing they derived their right from the said persons gualificate,
in respect of their interest and error foresaid, and they might have been com.
pelled to give the same ; and the Earl of Crawford was net iz dona Jfide to coni
tract with them, seeing by the bond grapted by hxmse}f they were only fiars,
- and the other bt liferenters. In presentia.

Act. Lockhart £ Beaton. Aiﬁ Cunningham & Swintaw. = Clerk, —m—.,

- Dirleyon, No 338. p. 161.

1676 February 17. :
DUNDASS against TurNBULL, and other Creditors to WmTEHEAD of Park.

Ina compautm betwixt an mfeftment of anpua}rgnt aird @ posterior infeft-
ment upon a comprising, the Iorbs inclined to find, that the infeftment of ah-
nualremt was made public by 2 pursuit of poinding the ground hefore the in-

feftment upon the comprising ; but some of the Loros not being clear, the case

was not decided,
R‘cportgr, Gogford.

Dirleton, No 341. p. 163,
. ., 3

1676. Fuly r.
The Larp of PowrIe FOTHERINGHAM agazmt Loab BALMERINOCB.

PowRIE of Fotheringham having obtained a decreet of pomdmg of the ground

o against the Lord Balmerinoch and his tenants, which he caused the tenants

suspend, upon that ground, that they were only liable to be poinded for-their

yearly tack duty, and the yearly-annualrent, conform to the infeftment
in the lands} it was answered, That they were not only liable yearly for .

the ' annualrents, but for all bygone annualrents resting unpaid by their

master, for which the grqund was poindable in law, being debitum Sundi,

Tre Lorps did find, That tenants could only be distressed by pomdmg, in so
58 Q. 2

Neo i6‘.

led to the
process of
poinding the
ground.
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