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11663, February 10. CrawFoRD against DesTors of Tromas INeLIs.

Tromas CRaAWFORD, as executor-creditor to umquhile Robert Inglis, pursues
some of his debtors. It was alleged, No process; because Thomas, as factor
for Robert Inglis, had pursued the same party, for the same cause, before the
Commissaries of Edinburgh, wherein litiscontestation was made ; and so now
it cannot be pursued elsewhere, but the process ought to be transferred and

insisted in. 'The pursuer answered, That he pursued then as factor, but now

as executor-creditor, who did not consider what diligence defuncts did; but
might insist t;herem, or not; 2dly, This being a dilator, is not instantly ven-

- fied.

Tue Loxrps found. the defence relevant, but would not find it competent, un-
less instantly verified ; and because it behoved to be instructed by an act ex-

tracted.

Fol. Dic. w. 2. p. 188. Stair, v. 1. p. 176.

Lo R

1672. February 6. Murray 4gainst MURRAY.

A peep conveying lands in Ireland being challenged in a reduction and im-
probation as forged, the defence was, res judicata, the defender having been
assoilzied in a like process intented against him by the pursuer before the Irish
judges. Answered, This is a dilatory defence, which must be instantly in- -
structed. Replied, The defender is willing to propone it as a peremptory, so
as, if he succumbs, he shall have no terms to produce. Tur Lorps, notwith-
standing, refused to sustain the res fudicata in initio litis, to bar production, un-
less instantly instructed, but reserved the same till after production.

Fol. Dic. . 2. p. 188. Stair.

#*.* This case is No 18. p. 4799, voce FoxUM.ComeerNs. '

—— P e

1676. February 24. Kxrro against KINNEIR.

AvisoNn Krrro having pursued Alexander Kinnmeir for reduction of several
rights of his fathers, he alleged, Minor non tenevzr placitare super hareditate pa-
terna. It was answered, That thxs defence was but dilatory, and ought to be
instantly verified.

Tue Lorps repelled the allegeance, and found that a term ought to be

granted to prove the defence.
Fol. Dic. v. 2. p. 189. Stair, v. 1. p. 422.
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*.* Dirleton reports this case:

In a pursuit against a fhinor, it was alleged, Quod non tenetur placitare, be-
<ause minor ; whereupon there did arise two questions, viz. 1m0, Whether the
said exception, being a dilator, ought to be verified instanter 2 As to which,
it was found by the Lorbs, That mmonty bemg in Tfact, could not be verified
instanter, 2do, It being replied, That the dcfender was major, which was of-
fered to be proved ; and a conjunct probation being desired by the defender;
it was nevertheless found by the Lorps, That the allegeance of minority being
elided by the said reply of mmjority; which. only was admitted, the pursuer
ought to be allowed to prove his reply, without conjunct probation to the con-
trary, In presentia.

Act. Sir David Faloner.  Alf ——. Clerk, Hamilton,
’ ' Dirleton, No 343. p. 166.

1693. December 6. ¥ : |
Messrs JAMES and JOHN Kmn{st agam:t Mr ROBERT BurnerT, Mxmster. ‘

IT was a reductnon at. thexr mstance as adJudgers of some lands, callmg for
@ voluntary right acqmred thereon by Burnet ~who al/eged he would not take
a term in the. reductlon because the pursuer s adJudxcatlon was null, being on
a charge to enter helr to a wrong person, seeing’ they offered to prove there
was a-nearer heir then hvmg at the time of the charge “and who went off the
country, and is presumed to be yet alive, unless they offer to prove, that he is
dgad, ita. presumitur, rzm mam‘ ,prabﬂur. Amwzred This ‘ought not to step
your taking a term to produce, and ‘you may insist’ 6n your reduction, as-ac-
cordg;  THE. Lowrps found it not receivable Aoc loco, being only proponed dila-
torie, else all the consummate’ dlhgences of Scotland should meet with that ob-
jection, you have charged the wrong heir, I oﬂf'er to prove there was a nearer

then on life, but if they would propone it percmptorze tatius instanticee, then the
Lorps would consider it. v

Decembtr 13.—IN the cause of Keith and Bumet;, mentioned 6th December
‘current, the Lorps, on a bill given in by Burnet, ajslowed thxs to be trled whe-
the he had renounced his wadset to Sir Peter Fraser of Doors, the reverser
and if he had ceded to him the possession, and e}chvered hp to hlm all the wnts,
for-if the wadset was extinguished, and he out. of possessmn the LORDS thougbt
it hard that he should be obliged to take terims "t produce the rights in an im-
probation, which might™ be cancelled, and theugh he would get a dﬂxgen\ce
against Doors 1o exhibit them, yet it seemed more reasonable the action should
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