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686 ARRESTMENT.

1678. Fuly 19. WaRrRoCK against BrRown.

IN a competition, Brown having arrefted, by an officer of the town of Edin-
‘burgh, by warrant of a ‘bailie, but whofe execution bore no witnefles, which
‘was alleged to be the cuftom -of the place; and within few days after, War-
xock baving airefted by a folem arreftment, the execution whereof had witneffes
-infert

‘TrE Lorbps preferred the pofterior arrefter, his arreftment being the moft fo-
Jemn and formal, though pofterior.

Stair, v. 1. p. 637.

1704. Fanuary 4. A. against B.

Oxk having obtained a decreet againft his debtor, he thereon raifes letters of
arreftment, and likewife a fummons to make furthcoming, and fends them both
to the country.to be executed. ~When the action of furthcoming is called, it is
alleged, No procefs ; becaufe it is raifed .before the arreftment was laid on, and fo

is_filius ante patrem, and a nimious prepofterous diligence ; feeing by the order of
-nature the arreftment fhould precede, and when it is once executed, then the

fummons of furthcoming may be raifed, and no fooner ; and it fhocks commen
fenfe and reafon, to-raife a libel narrating an arreftment, which is not yet in rerum
anatura.— Answered, There is nothing more ordinary, being much to the eafe and
accommodation of the lieges, and has no inconvenience following it. Suppofe
the parties.dwell in Orkney, what an expence and lofs of time would that be,
firt to fend the letters of arreftment to lay it on, and when that is returned back
to Edinburgh, then to raife the fummens of ~furthcomin;g to be executed ; whereas
it is a great advantage to the people to fend them both at one time, and firft to

-give the copy. of arreftment, and then the next day the execution of the procefs

of furthcoming ; even as the citations for the firft and {fecond diet are given at

_one time, and a charge to enter heir, and a fummons on the paffive titles founded

on that charge may be given simul et semel.—Rephed, This is a clear inverfion of

~our ftyles and forms, and may be prejudicial to the lieges ; for, put the cafe, that

one follows the regular courfe of law in arrefting firft, and then raifing his fum-
mons to make furthcoming-; another creditor, to prevent him, fends both his let-
ters of arreftment and furthcoming together, and caufes execute them at one
time ; this pofterior arrefter will certainly get the firft decreet of furrhcommg,
and crave preference to the other, though firlt in cursu diligentie ; {o he who ob-~
{erves form fhall thereby lofe his caufe ; and the tranfgreffor, by his precipitation,
thall -Jucrari. Tue Lorps confidered the practice bad grown up to near a
cuftom, and might endanger the quarrelling of many diligences if rejected ; and
that, in fuch cales, error communis is allowed jus facere quoad preterita, per leg. 3.






