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1680. February 29
KiNvocH ggatnst the EArts of Sovrmesk and Noarm:sx

Davip Gramamz of Fintry having difponed the lands of Glenproﬁin and
Killiemuir, to Kinloch of Bandoch, with confent of his eldeft fon; but the fa-
ther having died before Bandoel’s infeftment, the fon was entered and infeft, and
did alfo infeft Bandoch’in implement of his father’s. difpofition ; but there being
a prior apprifing at the inftance of Walter Lyel againft the fon, to whom thefe
lands were difponed by his contract of marriage, to which apprlﬁn.g the Earls of
' Northe{k and Southefk have right, whereupon there were mutuel reduions,:—
It was alleged for the faid Earls, That their author having apprifed from: Fintry,
the difpefition granted to Bandoch thereafter was inter conjunclos, Bandoch bemg
mec s fifter-fon, fo that the narrative in the difpofition will not inftru& arf®ones-
ous, ade%uate caufe ; byt the right is prefumed to be without a caufe onerous, in
defraud of Lyel the anterior creditot.——THE Lorps found, That Bandoch be~
hoved to inftruét the caufe onerous.—It was further alleged for the {aid Earls,
That albeit the onerous ca,ufe were inftructed, yet by the a&t of Parliament 1621
anent bankrupts, after lawful dxhgence by horning, apprifing, &c. the debtor can-
not by voluntary difpefition, or other gratifications, prefer.another creditor, not
having done more timeous diligence.—1It was answered, 1mo, That the claufe al-
leged upon, relates only to difponing in. favours of a creditor, in prejudice of the
prior diligence of another creditor ; but where the debtor dlfpones to a third
party, who is no crediter, but buys bona Jide fora ‘competent price, and pays the
fame, the buyer can never be queftioned, or otherwife commerce of lands be.
hoved to ceafe ; for, there is no.record by which a buyer may know the diligence
of creditors, except what appears by the regifter of hornings, inhibitions,- and
{aﬁnes, and this right is before the late a&t of Parliament, allowing apprifings to
be regxﬁrated 2do, The pmv;lege of the act of Parliament in. favours of credi-
tors, doing diligence, can; only be underftood. where they perfift in. their diligence,
to the effet that while they. are in cursu diligentie, the debtor cannot difappoint
their dlhgence by voluntary dlfpoﬁnons ; but if the creditor perfift not, but prove
negligent, it cannot be imagined that all inchoate diligences thould be as valid as
inhibitions ; ; and that till forty years run, none might buy or take fecurity in the,

- debtor’s land ; iza esz, nothing followed upon this apprifing by charge, infeftment,

or otherwife, for fome years before. Bandoch’s right, and. therefore voluntary dif-
’poﬁtxons are preferable to apprifings, whereupon nothing follows within a year, as
is obferved by Spottifwood, p. 43, Hamilton contra M‘Gulloch, woce Bona et Mara
Fipes, where the Lords found the voluntary difpefition preferable to the apprifing,
whereupon no diligence followed for {everal years before the right. ‘There was alfo
a reafon ex capite inbibitionis ; aganft which it was alleged, That the inhibition was

null, not being execute at the head burgh of the regality wherein the lands lay. -

It was answered, ‘That the execution was durmg the ufurpation, when, zregalities
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were fupprefled.—It was replied, That it was offered to be proven, that Ainhibitions
ufed to be even then executed at the head burgh of the regality. -

Tue Lorps fuftained the inhibition, albeit fome perfons, for the more fecurity,
inhibited at the head burgh of the regality, during the time of the ufurpation.
Sc’e INntsiTION. ‘ Stair, . 2. p. 762,

1686, }’az‘zu‘ar_y“z;. - Bareyan and CHAPLANE against HamiLton, .
ALexaNDER CHAPLANE, writer to the fignet, “having raifed a reduction of a dif-
poﬁtlon omnium bonorum, grantéd by Sir George Drummond, late Provoft of Edin-
burgh, in favours of Bailie Thomas Hamilton, and two or three ‘more of his cre-
dltorsbm prejudice of ell the reft, and efpeaally of the purfuer,  who' had charg-
ed him with horning prior thereto, on the a& of Parliamenf 1621, and that he

‘was then in meditatione fuge, and could not prefer one credifor before another,

The Lord Caftlehill, who heard the caufe, Teduced the faid difpofition.

- But, on a bill, this being heard in prefence on the gth of February, it was then
alleged for the defenders, that the firflt branch of the a@ of Parliament does not
reach them ; becaufe it only concerns dlfpoﬁtlons made by bankrupts, to conjun&;
or confident perfons without onerous caufes; but #a est this difpofition was for
moft onerous caufes of debt and cautionry, and they were neither conjunét nor
confident to the Provoft. 2do, It was not dispositio ommium bonorunt, but he had
a real eftate behind. - 3ti, His fhop being in commercio, they might bargain for-
the fame, even as they might have bought 100 ells of cloth from him after
thefe hornings, and paid for it, and it could not have been evicted, nor
quarrelled, on this alt. 4t0, Non cessit foro, for fome time after this difpofi-
tion ; and a naked charge of horning, without being denounced or regiftrated,
did not incapacitate him. See Durie, 31ft Famuary 1627, Scougal, No 1. p.
879.'s Paterfon againft Edwards, Durie, p. 471. woce Fraup ; and 2d February
1032, Jack, No 235. p. 897.; Stair, 8th January 1669, Prefton, No 26. p 897.;
and 3d February 1672, Home, No 4. p. 881.; and the decifion, January 1682,
Cunningham, &c. againft Hamilton, No 30. p. go2.; where difpofitions made
by bankrupts, even that fame day they fled, were fuftained, where no previous
diligence was done againft them. gto, The afio revocatoria pauliana cannot be
founded on, unlefs it were fubfumed that the receivers of the difpofition were
conscii as well as the granter ; ‘but {o it is they were not participes JSraudis 5 and
that the Rom'm law in edifto fraudatorio made two diftin&tions; 1m0, Between
him ‘who had got a right from a bankrupt ex titulo oneroso, whofe right was valid
even againft other creditors, unlefs he was particeps frawais ; and him who had
only'fig’ht ek causn lucrativa, as by donation ; and there fraus in concilio of the
granter, and in eventu, (though the receiver was ignorant of his condition,) was
tufficient to afmulit. ‘2do, Vel lwm ‘erant possessa ex praetoris editio, (which
anfwexed to our diligences,) e/ mon.  In the firlt cafe, thedebtor could not any



