No 47.
Intimation at
the market.
wrofs of the
head burgh,
or even at
the dwelling-
houfe, if not
perfonally,
Jdoes not put
the party in

wale fir by
.
No 48.

Tntimations
were not i
ule to be in-
{erted in pro-
tacals,

848 ASSIGNATION.

1632, Fuly 21. Huwme against Hume.

Tue deceafed Samuel HHume being decerned by a decreet-arbitral, to pay to
his mother vearly, a yearly duty of victual, whereto fhe having made one her
aflignee ; which affiznaticn being intimate at the market-crofs of the head burgh
of the fheriffdom, where the party dwelt, and within the which the lands lay,
for which the victual fhould be paid: The affignee defiring this decreet-arbitral,
the fame being regiftrate, to be transferred in him affive, and in the heir of Sa-
muel Hume, party obliged to pay the faid victual, passive, who compeared, and
alleged, That the mother to whom the faid viCtual was payable, had dilcharged
to the faid Samuel that decrect, and granted her fatisfied of that claufe concern-
ing the payment of the victual, and had exonered him thereof'; and which, al-
beit it was confeft to be done after the aflignation and intimation thercof, yet the
fuid Samuel might lawfully de it, notwithillanding thereof, fecing the faid inti-
mation was never lawfully mude to him; and the aflignation and intimation pre-
ceding, made at the market-crofs, could not put him in mala fide, to pay his own
juft creditrix, and to tuke exoneration from her.  This allegeance was found re-
levant, notwithitanding of the preceding aflignation and intimation, which the
debtor was not holden to know, not being made to himfelft For, it the intima-
tion had been made at the debtor’s dwelling-houfe, it might have remamed as
obfcure to him and unknown, as the intimation made a¢ the market-crofs; there-
fore it would be confidered, if fuch intimations at porties dwelling houfes, be
fufficient againft them, or elfe they muit be made perfonally to them. (See Bona
Fide payment.)

A& Mowat & Hepburn. Alt. Craig, Clerk, Gibson.

Durie, p. 645.

CuzisLy against CHEISLY.

1681, Fanuary 5.

Jou~ Cuersry purfues My William Cheifly to deliver him an extract ot inftru-
ments of intimation of feveral aflignations, made by his father to the puriuer,
and for that effe® to produce his protocal, that by infpection thereof it might
appear, whether thefe inftruments of intimation were thercin—The defender
alleged, That inflruments of intimation are never mnfert in protocals de con-
suetudine, and that notaries were not obliged, upon fuch pretences, to bring in
their protocals to Edinburgh for infpection, which would breed them an intoler-
able trouble.—The purfuer answered, That ail the notarles at their admiflion
zave bonds to keep protocals of all inftruments of fifine, reverfions, and other
inftruments of impoitatce 3 and mtimations weve of importance; and that pro-
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thercot, more than the regifters, or the protocals brought into the clerk-regifier.
—It was replied, That other infitruments of importance were never extended fur-
ther than to real rights of land or annualrent.

Tue Lorps found, That inftruments of intimations of affignations were not

accuftomed to be infert in protocals; and therefore found notaries not obliged

to bring in their protocals to give private parties i'n"peﬁion ; but ordained the
defender to depone, whether thefe inftruments were infert in his protocal, and to
produce what he acknowledged upon oath. See Pusric Orricer.

Stair, v. 2. p. 826.

o
1090. Fune 17. Lawrie against Hay.

Tue Lorps decided the competition between Thomas Lawrie and Dodlor Hay,
two affignees, to one fum. Sir David Hay had perfeCted his by his firft intima-
tion. Thomas objected feveral nullities and informalities againft it ; fuch as, that
it differed from the aflignation in the fum, the one making it L.2082, and the
other L.20go. 2do, That it made no mention of the cedent, nor of the date of
the affignation, nor of the causa debendi, whether by decreet or bond, and only
related to the letters of fupplement in general ; fo it might be applicable to any
other right as well as this ; not being wrote on the back of the affignation, but
on a paper apart. Answered, Law had introduced no effential requifite folemni-
ties to an intimation, (as it had done to inftruments of fafine) but any certifica-
tion, putting the debtor in mala fide, is fufficient ; and though the a& of Parlia-
ment 1672, required the execution of all fummonfes to exprefs the names both
of purfuer and defender, and not generally to refer to the fummons, under the
pain of nullity ; yet that being a correftory law, could not be extended beyond
its own cafe ; and there was neither law nor pradlice, obliging them to write the
intimation on.the back of the aflignation or letters of {upplement, or declaring
any fuch intimations, contained in a feparate paper, nuil; and here copies were
affixed at the market-crofs, and intimation perfonally made to the Lord Napier,
debtor, his curators and factors, which were more than fufficient to fupply the
defe&ts of this intimation, if any were. Tur Lorps found, whatever this in-
timation might operate againft the common debtor, yet now in a competition
with a co-creditor, co-aflignee for onerous caufes, it was too general and uncer-
‘tuin, feeing it might ferve for intimation of another debt of the like fum, as wel}
s this. They preferred Thomas Lawrie to the fum in queftion.

Ivl. Dic. v. 1. p. 63.  Fountanball, v. 1. p. 721.
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