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death and fo he could not prefer fuch a debt, which he knew was invalid, to the
the purfuer’s contra of marriage, whereof he could not be i ignorant;. the being
then his father’s wife, and he in the family ; for defunds on death-bed can nei-
ther prejudge their heirs, nor ereditors who may come in place of the heir by .
diligence. It was replied, That there is here no reduction ex capzte lecti, and the
defender being cautioner for his father, he might juftly fatisfy the debt out of the,'
right difponed to him by his father, albeit his father fubfcribed in lecto. .

Tue Lorps found, that the defender could not prefer this bond fubfcribed by
the father #n lecto, to an anterior crediter of the father’s ; -and the defendet’s oath
of calumny being taken, whether he had reafon to deny that his father was 7
letts, when he fubfcribed this bond, and he having acknowledged the fame ; Tz
Lorps found him-liable for the fum contained in theapprifing ; but he offering
to prove, that the bond fubferibed in lecto, was for an anterior neceffary caufe,

- TrE Lorps fuperfeded extract till he fhould produce evxdences for mf’tru&mg
thereof

Fol Dic. v. 1. 3 66. - Dure, 2. 60.

——-—'—*‘ .
1681. February 1. - Trazer against MACKIE,

‘Wirriam Fyre having given an affignation to a fum ‘of ‘56¢o ‘merks, ‘due to
him by Inchbrakie, firft to George Mackie, and thereafterto Frazer of ‘Balbedie;
it was alleged for Frazer, that’ albeit Mackie’s aﬂignatxon was prior, yet it was
without a caufe onerous by a bankrupt, in defraud of him and others the bank-
rupt’s creditors, for whofe ufe he had ebtained aflignation ; which being found
relevant, Mackie deponed that the afligndtion was for- caufes onerouts ; but refufed
to depone what the caufe was, or whether it.was equlvdlent, and . alleged that
his affignation dees bear caufes onerous-as well as Frazer’s; and it being referred
to his eath, that it was w ithout a caufe onerous ; and not n thefe terms, * that it
was without an eguzvalcnt caufe onerous,” he was obhg)ed to depone no further
than to deny the allegeance referred to his oath.—It was answered, That the rea-
fon of preference for Frazer being, that the cedent was bankrupt and “had no
.other ‘méans but this fum afligned to him, whereby he became wholly infolvent,
and therefore could not without a caufe onerous, and legal diligence, aﬁign the
bond to Mackie, therefore he ought to depone what was 'the caufe of the difpo-
fition particularly, that the Lords may determine, whether it was equlvalent or
whether the aﬁignatlon was fraudulent.—It was n;bhed 'Ihat this'was no way
Competent to Frazer, till he had firft’ inftructed his poﬁeuor aﬁignatmn to be for
debts prtor to Maek1e s aﬁignatxon otherwife if Mackie’s ﬂﬁlgnatlon were. in
whole or in pait glatultous it is not ﬁaudulent but prefexable to any poﬁeuol
aflignation.

Tur Lorps found, That if F razer mﬁru&ed the ‘caule of his afli gnauon to be
the common author’s debts, anterior to Mackie’s aflignation, that Mackie fhould
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depone-particularly what was the caufe of his afligniation, that the Lords rmght

determme whether the caufe was adequate,
: . Stazr, 2. 2. p. 848.

Mr Davip WarTsoN against Rosert MarLoca,

1681. November.

A pisposiTioN being quarrelled on the act of Parliament 1621, it was alleged
for the defender, That the difpofition was made ante contratum debitum.
Answered : The difpofition was int truft for the behoof of the common debtor;

and the defender having deponed, That 1t was not in truft, but that it was for’

an onerous caufe ; . ,
" Tuz Lorps ordained the defender to condefcend on the onerous caufe, to the

effe@ that the difpofition being applied that way, might extinguifh that caufe, fo
as it might not compete with the other creditors, the common debtor being bank-
rupt ; although if it had been ex dono, it could not have been quarrelled by his
pofterior creditor; but the condefcendence of the onerous caufe was to be in-

firu@ed only by the defender’s own oath.
Harcarse, (ALIENATION.) Np 126. P 235,

DicksoN against Dickson.

1682. Fanuary 14.

GeorcE Dickson having difponed his lands to Mr Robert Dickfon, for certain
great fums of money paid to him by Mr Robert, whereof he grants the receipt,
and difcharges him, &¢c.. Then follows, Therefore, and for other good causes and
considerations, c.

Tue Lorps found the adjeionin the diftin& claufe of ¢ good caufes and confi-
derations, did not weaken the firft, ¢ of fums of money ;’ but found the difpog-

tion did import onerous caufes, and not love and favour.
Hmcmw, (AvieNaTiON.) No 127. P 25.

2

November 235.
CRA‘DQIORS of Mr George Campbell ggainst Lorp NEWBYIH

and OrHERS.

10690.

i

- PurenavcH reported the concurring creditors of Mr George Campbell in the

Cannongate, againft Lord Newbyth, Drummond of Calander, and Sir Francis

Kinloch of Gilmerton. The action was a reduction” of their rights on the ad& of

Parliament 1621, being heritable bonds after he was bankrupt ; the qualifications

whereon they infifted for inferring it were, 1m0, The: fama clamosa and general re-

port that he was broke ; and de faflo he was then L. 20,0co more in- debt, than
Var. I1I. 5U
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