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fender fhould clear accounts within fix months thereafter ; which was not done.
Tt Lorps reftri@ed the adjudication to the principal, annualrents, and compofition
paid to the fuperior, without accumulation of annualrent upon annualrent ; and
found, That the adjudication being in abfence, without probation of the rental
of the lands adjudged, albeit the creditor behoved to libel a fifth part more in
his furimons, being uncertain whether the debtor would compear or not ; yet,
that the creditor ought not to- have extrafted a decreet for the fifth part more, ~
feeing the adjudication did pafs, of the whole eftate. ¥
Fol Dic. v. 1. p. 6:. Sir P, Hame, MS v. 1. No 4.o
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¥682. March. Lorp CARDROSS 4gainst COLVILL. #'
No 3..
Tue Lorps found, That a citation in. an adjudication, interveening between Effect of3c1taw
a difpofition and: infeftment, was no medium impedimentum ; the infeftment on the tion.
difpofition, being before the perfedting of the adjudlcatlon And the a& of Par-
liament equiparates the citation to a comprifing, viz. A citation to a denuncxatlon,
and an adjudication to a decreet of apprifing.
Harcarfe, (Comerismng,) No 278. p- 66

¥683.  March.. V' ' Kir against Ruravex:.
Patrick KEr of Farrnily, having: obtained a decreet againft Edward Ruthven; A,ﬁm? p‘};t
as reprefenting the Earl of Bamford; his grand-father, for payment of -the fum of ™more, may be:

goco-merks, and annualrents contained in his grand-father’s bond ; which, be-- i’éfl‘éﬁ‘fil?m
ing affigned to Mr William- Weir advocate, and he. having adjudged from Ed: 0 /% o/~
ward Ruthven; upon-the late act of Parliament. concerning adjudications, fo

much of the fam-of 1600 merks; 3 for. fecurity of- whichy. Edward Ruthven was -

infeft in an yearly annualrent out”of the Earl of Callendar’s eftate, as did effeir

and correfpond to the principal fum and: annualrent, contained in the faid bond, ,

and a fifth part more, conform to. the af of Parliament ;- and: the adjudication

being difponed to Mr David Mayne writer, and he having diftrefled the Earl of -

Callendzr, ke raifed a fufpenfién-of double poinding againift- Mr-David Mayne and -

Edward Ruthven.—It was. alleged for Edward Ruthven, That the adjudication

ought to be- reftricted to the principal -fum and:annualrents ; and:-the adjudger :

oy —

* 'This cafe 15 alfo reported by Prefidént - Falconer,. thus:—In.an adion of reduétion,: pur-
fued at the inftance of. Geddie againft Telfer, of feveral adjudications; deduced againft Geddie, .
whereunto. Telfer-had- right ; the Lorps found.:the following: reafon -of reduétion, relevant
to retrench the principal fum. and annualrents, and.compofition paid.to the fuperior, without.ae- -
cumulation of annualrent upon annualrent, viz. That the adjudication being in abfence, without
probation of the rental of the lands adjudged, the decreet bore a fifth part more; which the Lorps .
found, becaufe, albeit the creditor behoved to libel the fame in his fummons, being uncertain.:
whether the debtor would compear or notj yet that he ought neto. have extracted a decreet
therefor, when the party did not compgar. .

Prefident Falconer, No 6.p 32 -
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" eonld not have a fifth part more in this eafe; becaufe a fifth part more is enly

allowed by the aét of Parliament, incafe of ad]*ud;camons of lands ; which was
done upown this reafpn and confideration, That the creditor was forced to take
land for his money, and that ke did' unidefgo. the hazard of tenant’s fruits, waves,

‘and” publie’ burdens ; whereas, wlhen a lquid fum is adjudged in fatisfaction of

the debt; the:fame is lable to mo fuch’ inconvehiencies ; but' the fum adjudged,

ought to be- aferibed in fatisfaction of the debt, and is eqmvalent as if" adtual
payment had been made ; and, if the debt had been paid, atthe time of the lead-
ing of the adjudieation, as the creditor could not have exacted a fifth part more ;
1o neither ought it to be allewed in the ecafe, when a liquid {fum is adjudged equi-
valent to thc debt.—Anfwered, That the a@t of Parliament makes no diftinction
betwixt the adjudging of lands and fums of money ; “butit is ftatuted in the ge-
neral, That there fhail be adjudged and decerned to the creditor, in fatistaction of
his debt,, fuch a part of the debtor’s eftate, confifting of lands and other rights,

which were in ufe to be apprifed, as {hall be worth the fum, pr1nc1pa1 and annual-
rent, then re“tmg to the creditor ; and, albeit the reafon given in the act of Par-
liament is, that in refpect the creditor wants the ufe of his money, and is necefli.
tate to take land for the fame; yet, as the ftatutory part of the aét is general,

allowing afifth part more of all rights that were in ufe to be apprifed ; it
muft likewife be extended to heritable fums that are adjudged ; and the
reafon given in the a@ of Parliament,- albeit it mentions only lands; it is
only becaufe lands are the fubject that moft ordinarily is in ufe to be ad-
judged ; and- is not reftrictive, but’ exegetic; and a particular reafon in law,
doth not teftrit the general law: Asalfo, this reafon holds likewife in the ad-
judging of {ums of money ; becaufe, in that cafe, the creditor. is neceflitate to

take fo much of the fum in fatisfaction of his debt, as if the: adjudication: had
been of lands.- Tue Lorps fuftained the adjudication,. as to the fifth part
more ; and found the reafon of the act of Parhammlt extended: to {fums due by
infeftments of annualrent, as:well as to lands. *

' I'ol. Dic. v..1. p. 6. - Sir P. Home, MS. v. 1. No 463.

* The famecafe is:thus ftated by Prefident Falconer, January 1o. 1683,—XKer being creditor of
Edward Ruthven, be did adjudge fo much of a right of annualrent, due by the Earl of Callendar
to the faid Edward, as did amount to the payment of his debt, and = fifth part more, conform to
the new a& of Parliament made anent adjudications.—It was alleged for Edward Ruthven, That
there was no foundation, frcm the new a& of Parliament, for adjudging for a fifth part more of
annualrents; feeing the a& of Parliament only makes- mention of lands; and the reafon of the
aét of Parliament was, That the creditor lay out of his money, and was forced to take lund ;
which-did not militate in this cafe, in refpect the Earl of Callendar was perfonally obliged in pay-
ment of the money, upon which the lands were redeemable 5 and fo the creditor adjudging might
raife hissmoney.—— "T'nr Lorps {fufiained the adjudication as to the fifth part more; and found,
That the reafon.of the a& of Parliament extended to annuclrents, aswell as lands.

Prefident Falconer, o 40. f. 22,



