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-the judge, yet they are not signed by the witnesses ;

loosed now.

166 BONA FIDE CONSUMPTION. Seer. g,
appriser, might be tizulus bone fidei against repetition of the fruits intromitted with
by the singularsuccessor, unless the rights and progress in his own hand did instruct -
and narrate, that the apprising was satisfied ; but found, that though such a sin-
gular successor would be safe against repetition, yet, if there was another debt
due to him the time of his intromission, by the party whose lands were appris-
ed, it ought to be apphed towards the satisfaction of that debt.

Fol. Dic. v. 1. p. 107.  Harcarse, (ComprisiNg.) No 284. p. 67.
I e

1684. December 9. Farconer of Kincorth ggainst Kinnizr.

——— Farconzr of Kincorth’s case conrra Kinnier is advised. It was alleged
against a comprising led in 1622, that it was satisfied and paid by intromission
within, the legal ; and probation being led thereon, by virtue of a comumission -
to. Mr James Inglis in 1673, and the same advised, the Lords found the com-.

‘prising proven to be extinct by satisfaction ; but, in regard it was alleged then

that Kinnier was minor, they stopped to put him out of possession, becaufe of
the ma&im quod minor nan tc:netur placimre super ba;reditqte paterna ; but or-
be any. He bemg now ma_]or, raises-a reduction of that report, on this reason,
that the depositions do not bear that the witnesses were examined by these for-
mal words, ¢ As they fhall answer to God.” ~And though they be subscribed by
nor does the report bear
that they could not write. _Answered, These are not nullities, and the probation
is already advised ; and the witnesses are all since dead, and fo it cannot be
Tue Lorps adhered to the said report, and would not loose the
depositions now after so long a time, and that the mean of probation was
perished. See WITNESs.

The next question was, if he was bone ﬁdez possessor quoad the bygone rents ¢

“The Lords inclined to find him so, because of the brocard non placitare tenetur ;

yet he was alleged to be in mala fide, because of the caution he was put under.
Fol Dic. v. 1. p. 110. Fozmmmball v. L. p. 318.

AR

1685. Fanuary. Joun CaLDWELL against CHRISTIAN Jack.

A RELICT having pursued he husband’s apparent heir for implement of her
contract of marrage, he repeated a summons of aliment by way of defence,
-upon this ground, that the whole estate was liferented ; and the Lords did mo-

Adify an aliment to him, of which a reduction was lalSCd several years after, as

being exorbitant, and proceeding upon mlsrepresentatxon that the wife’s join-
ture was great, whereas it. was but.an annuity. of L. 700, out of which 700 merks,
two-thirds thereof, was modified for the heir’s aliment.
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 Answerddl, v, The Lords do it go back tipon modifications. 2ds, The

byjone years ANMent 46 fructus Bota e -consiitnpti. *

‘Riplied: The guord of the modificafioh proceeded upon ihisréprésentation,
and thé fFactis canbot be tht)ughi bonay file “precepti et consumpti, segifig ‘the
deférider had the ahment on}y by rdtentroh a‘nd aBSOI.’vxtui'e i’rorn the process of
nﬁplemém ‘

‘THE Logps Woi.ild not go back to rc’smct the al’iméﬁt and éssoﬂued from the
reducnon. :
~ Haréarie, (ALIMENT) No 26. 5

1686. March:  Lapy Ecetes against M James Dovctas of Earnslaw:”

In a special declarator at a donatar’s instance against the rebel’s relict, it was
alleged for the defender, That-she convumed and disposed of some part of the
goods acclaimed, for the defunct’s funeral expences; her mournings, and the
maintenance of the famxly till & term.

Aniwéred for the pursier: That the goods of the. defunct, Who died rebel,
fell to the fisk, and could not be liable to any such expence. -

,

Replied: The goods were so employed: before the gift of -de¢larator, and the -
2do, A,legal :

defender wasn bona fide to do so, not- knowing of the rebellion.
third of- her husband’s goods belonged to herself.

"T'we Lorps sustained the relict’s dona Sides ; but found That the rebellion ex--
¢luded legal thirds ; and it was not alleged that she -had any obligement for her

- See Escrar.
Fol Di¢.v. 1.p. 110, Harcar.re, (Escﬂmrs)No437 p- 117..

third. -
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169‘8 November 29.
]AMES FovpLay of Balchrystie agazmt JAMES MONRO. :

WarrkLaw reported James Findlay of Balchrlstle agatrist ]amcs Monrs, writer
in Ed{nbnrgh Mr Findlay having sent an ox to bé delivered to john M’acf'ar-

lane, writer to the signet; and’the -man employed, forgettmg ‘his niatiie, and
_asking for a north-country writer, lie was dirécted to’ Jamies Motiro’s housé by
some nexgbbours, and he not bemg in town, h-xs wife recelved 1t and dlsposed on

Scots, as the price of it, he alleges, it was bona fide perceptum et consumptum ; if
he had sold it, he would have been liable as locupletior factus ; 3 but he did not,

except the skin, for which he got L; 3 Scots ; and he had little benefit, sceing a -
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When hie carhe home, he déclared he knéew not whence it came ; however they :
salted and applied it to the use of his family ; and being now pursued for L. 48



