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-1697. January 13. . . e
ALexanpzr ELPHINGSFON. against HENDERsON and the LaRD of DaLMAkOY.
 PuiHaucH reported Alexander Elphingfton againtt Henderfon and the Laird
_of Dalinahoy, for reducing"a difpofition of a brewery made By Hary Leggat, after
“he ‘was iniibit at his inftance, Aleged, 1mp, The inhibition was not regiftrate,

“which only puts the lieges in ‘mala fide.. 2do, It was, by virtue of “a fa@tory, and °

“a letter from Hatry, priot to the inHibition, and-fo-depended on an anterior caufe.
 gtio, Tt was done auttore pratore, the'tands being rouped by order of thie Lords.
Replied, The publication and executing the inhibition'is the rule, and after that
‘my debtor'may do nothing to my prejudice: 2do, The fattory and’ letter con-
- tained’ dnly a power to fell, fo-the actual alienation:was fubfequent to- the ‘inHi-

“bition ; and, as to the" third, the warrant of ‘the’ Lords: was periculo petentis, and-

"/th'e"pilfftier nc")yt:éé;liéd‘;:ffahd;i_'é resinter 'alz"é:*aé?é as to'him; and-not dene in- the:

terms prefribed by the act’ of Parliament 1681, anent fuch fales. The" Lords-

“reduced the difpofition, efpeciatly confidering that Leéggat was bankrupt the time
of glanting thereof. S

Folchv I p.»77‘;£ Fountainball; v. 1. p. 7535
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108, December23. - Bank of "SCOTLAND against KENNEDYS

** Mr Daviy DRuMMOND, as treafurer to the-barik, competing-for a fum upon an’

" atreftment; and” cravirlg preference to an affignee who had-intimated after his ar-
reftment; e objected, That the arrefter fhewed-no-fufficient: title, in-fo- far as he
produced’ nothing but the copy given to the debtor; with an' unfubfcribed note

on the back of the horning; wrote by the meffenger’s hand; bearing, he had laid-

"-on an-arteftment that day;;l\ﬁﬁﬁ"fhé witnefles names;- but no -execution of arreft-
- ment’was produced:. Answersd, They have not'an- extended- execution. under
' the meffenger’s-hand upon ‘the arréfiment, becaude’he- and 'they were . both -pre-
vented by a fudden deathfhortly after, being ftabbed in-a quarrel in O&tober laft,
- in'the ftreet of Edinburgh under night; which aecident could not be forefeen ; fo
‘they éannot" lofe theirdiligence by this-casus fortiitus et damnum fatale, feeing

they: ptoduce the equivalent; viz: the copy given by him,; with his nete, .though
unfubferibed.  Replied, The ‘execution of an- arreftment, cannot be made up. no
“more than ‘the ténor of a’charge of. herning; which; by:the g4th-a& 1579, is
exprefsty prohibited ; and esto, He had died a natural death the fame day he

arrefted, if you got not his execution immediately, you was in mora, -which muft

tibi nocére et non alteri, 1 having a-competent fight by intimating my aflignation.
Tre Lorps found they could not fupply the defec, and fo preferred.the
aflignee, See EXECUTION.
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