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In adju-
dication of
bonds by ap-
parent heirs,
where no no-
toriety of
their prede-
ceflor’s right,
and no com-
petition of
creditors, ad-
judication
will not pafs
without fome
evidence.

104 ADJUDICATION axp APPRISING.

(Pals periculo petentis.)

* % This cafe is thus reported by Dirleton :

Mr Georce Brair being called in' an adjudication, at the inftance of Kin-

loch of Gourdie, as fuperior of the lands craved to be adjudged; did allege that
they could not be adjudged, becaufe they did belong to him by a difpofition and
refignation thereupon ad remanentiam. It-was anfwered, That adjudications are -
now in place of comprifings ; and, as fuch debates were not competent againft
comprifings, the time of the dedudting of the fame ; fo they ought not to be ad-
mitted againft adjudications ; feeing comprifers and adjudgers do adjudge or
comprife upon their own hazard : And if the debtor has any right or intereft,
it ought to be adjudged ; and if’ he has none, there 1s no prejudice to any per-
fon. S ‘
Tur Lorbs found; That there being no competition of ereditors, and no ha-
zard of retarding the purfuer’s diligence upon that account ; the defender being
called, might propone the faid defence ; and ought not to.be-put to trouble and
charges to appear in any other pracefs, for mails and duties, or removing ; efpe-
cially feeing he was content, that if the purfuer had a reduction, as he pretended,
of his right, thatit fhould be difcuffed prefently ; and, though he had no reduc-
tion, that what he could fay againft his right, fhould be heard and difcuffed by
way of reply.

Reporter, Forret. ' -

Dirleton, No 305. p. 151.

————

'1699. February 7. GoORDON against FORBESSES |

MErsiNGTON, reported Gordon of Inverébrie, agamﬂ: Forbefles of Ballogie,
Tulloch, and Balflug. Tulloch, as apparent heir to his grand-father, in the

lands of Corfinday, and others, grants a bond for 18,000 merks to

, who, thereupon chargmg him to enter heir, and obtaining a de-
creet ¢ognitionis caufu, raifes an adjudication:’ Compearance is made for Ballogie
and others, now proprietors, who repeat a declarator they had raifed, that the
lands have pertained immemorialy to them ; and ‘they deny his goodfire had ever
any Tight thereto, or that he is the n’eé’ref’c‘ in' blood ; elfe any man, on his own

‘bond, may caufe charge himfelf to enter to fome of his predeceflors, in lands they

never had night or claim to, and thercupon raife improbation againft the juft pof-
feffors, open their charter-chefts, propale their papers, and vex all the country.—
Anfawered, Adjudications are judicia fummaria, and ought not to be. ﬁopt,, on
alledgeances that require probation ; but the form is, to decern, and referve all
thefe defences contra executionem in the mails and duties, as may be feen, 15th
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vNovember 1666, Chein, (No 4. b.t.); 13th ]anuary 1672, Malfter of Salton,-

(See HER PORTIONER) ; 22d July 1664, Livingfton, (No 6. b. ¢.) ;- and lately a
defence of prefcription, (which is the very cafe in hand,) was repelled betwixt
Thomfon and Archibald.—Replied, "Tis very true, the' Lords. will not ftop ad-
judications on every allegeance, where the purfuer is a true creditor, and the
apparent heir’s contingenty in blood is: notour, and- there. is a general fame that
- land once belonged .to their family ; but where none of thefe appear, and where
there is no ftriving for diligence, but ’tis the firft adjudication, and o no per iculum
inymiora, the Lords: will not éafily pafs fuch adjudications ; and my Lord Stair,
part 2. tit. 2. thinks; in fuch cafes, fome evidence{hould be given of the intereft
in the land.——Tug Lorps found, Where adjudications. are fought on apparent
heirs bonds, and -there’ is' no notoriety of their predeceflors having been heritors
.of: that land, and " that there is no concourfe ‘of -creditors ftriving for diligence,
‘there' ought to be no decreet. of adjudication, till they give fome document that
they_once had right to the.land craved to be adjudged, by a fafine, or fome other
ev1dent and that he had a contingency in blood. .(Ses ImProBATION.)
: ‘ el Fol. Dic. v. 1. p. 12.  Fount. v. 2. p. 41.

17oo Sune 21.
Lorp ArcuisaLp Hamirtow, amd S jAMEs OSWALD, against SIR CHARLES
Murray of Hadden. :

e TR ey U . L
Lok ArcHiealp, ds creditof of Hadden, raifes an adjudication of his lands for
‘L. 300 Sterling. . Atcalling, Sir Gilbert Elliot of Stobs. compears,-and alleges,
‘theresgan. be(no adjydication, . becau;fe Hadden was denuded of. thefe lands in my
;favoure, by an u‘redeemable, dlfpoﬁn‘op, wherecm Iam pubhcly infeft, under the
great feal 5 fo you.cannot, adjudge my, lands for Hadden s debt.—Anfwered, 1
will not debate your rlght hac loce, though it be but recent Wlthln thefe two or

-three years,: and from a father-in-law to his goodfon;- -and {o hable to much fufpi- -

- cionsy my: fup;qaa;y proceﬁs of ad_}udlcatlon cannot. be ﬁopped bac ordine, .but I

,muIt be alIvae,d to go cn, fefervmg your: defenqes and nght com‘m executignen,

PR AU A

ord,s dﬁculed fo zﬁd“ November Iﬁéﬁ, lemgﬁon qontm Lord F orreﬁer and Cle-
_dltprs of, Gr,a.nge; (No 6. b L) wherc’ the Lm;ds admdge—d thgugh, it wa;s, m-
, ﬁru&ed by B, back: bond, ,that the debtors nght ‘was. iny a truﬁ, only, they
quahﬁed it to be burdened with, 1he back-bond., Yea, on the 15th November
16606, Ghey,pe oonirg Chr,lftw, (No 7,.b, §-). they ad,}us}geq,glmply -—Replzed, If 1
were delaying, ‘then it were unreafonable to ﬂop the adjudication; but I offer
inflanter to produce all my papess i in the reduction, and to inftru&t my undoubted
right to the lands, and ‘debate preference ; and whether my right be recent or
old, non refert, feeing I can inftrud its onerous caufe, though inter corywzﬂas, et
Bb2

when 1. come rto fegk poﬁ‘eiﬁo,gl,,qn purfue for malls and duues 3. and that the
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An offer to.
inftru& infan-
ter, that the -
debtor was
denuded, and

. that the

party fo.
offering was
himfelf pro-
prietor ; re-
fufed to be
received fum-
marly, # an

.exception, -

The adjudi-
catnon;paﬁ'ed
referving ali

~defenees

Contra execyn
tionem,



