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1693. [February 9.
) Lapy Mary MaxweLL against Ropcsr Gorpon of Troquhen.

Tue Lorps found the a&t 1661, anent debters and creditors, extended to this
old wadfet granted in 1627, when annualrents were at ten per cent. and fo he
was bound to compt for the fuperplus mails and duties more than paid the an-
nualrents of his money, as it was reftricted to fix of the hundred ever fince the
date of the Eail of Nithfdale’s requifition in 166z, and offer to find caution on
his ceding the poffeffion ; though it is very hard on fych a dubious contrad,
which looked not like a wadfet, but only had a reverfion, and that this purfuer,
nor any other, would not be liable to pay him his principal ;' which is a great de-
fe@ in our law, that fingular fucceflors will force me to compt, who are not bound
to ftate themielves perfonally debtors to me in the balance that thall be found due
ia the event of the compt. See Stair, 16th June 1671, Lord Lovat againft
MDonald, Stair, v. I. p. 734. voce REDEMPTION. '

1694. February 14.—Tuz Lorps found him not accountable. for the {uperplus:

duties above the annual rent of his wadfet fum, from the date of the offer made,
in regard he had a probable ground for thinking himfelf not accountable, in re-
{pe&t qf the quality of his right, but only from the date of the Lords interlocu-
tor in January 1693.

Fountainball, v. 1. p. 557. & 608.
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1703. November 30. Famruowm against BaiLie WARRENDER.

Lorp PHESDO reported Fairholm againft Bailie Warrender. James Fairholm,
‘and other managers of the manufa&tory at Edinburgh, acquaint Bailie Warran-
der, on 10th of Oftober laft, that there were fome unlawful prohibited goods
hid in two private houfes in Edinburgh, and craved his concourte to {earch and
feize the fame. He delaying on the account it was night-time, being paft {even
o’clock, and dark, and doubting if he was obliged ; they took inftruments againﬁ
him, and exhibited a complaint to the Lords, founded on the 8th and 12th a&s
of Parliament 1700, commanding magiftrates, when required,"to give their con-
currence without delay. The Bailie’s defence was, 1mo, That he was not re-
quired in the terms and meaning of the acts of Parliament, which muft not be
underftood Fudaice but civiliter. What if they fhould crave concurrence from
2 Bailie in the middle of the night, at two o’clock of the morning, when afleep
in his bed, may he not juftly refufe them accefs till next morning ! What if
they require him to go fearch the Chancellor’s houfe at midnight, the informers
being perfons he knows not, (in no public charadter), and it they -malverfe in
the execution, and break up cabinets, and carry away bank-notes, inftead of
prohibited goods, and afterwards withdraw from all punifhment, what diforders.
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may follow on fuch nocturnal fearches? And our old a& of Parliament ordains
all men to retire home to their houfes after the ringing of the bell, which was
then at nine o’clock at night; (vid. a® 144. Parliament 1436.) ; and every
man’s houfe cught to be his fanftuary under filence and cloud of night, the poet
faymg truly, nox nél mederabile suadet : Neither can the magiftrates be anfwerable
to prevent tumalts and rabbles, if fuch execution were aliowed in the night-time.
And, on thefe grounds, the Lorps, on the 1oth of November laft, found Sir
William Hope’s ejection illegal, becaufe before the fun.*—4nswered, Asthe Lords
are the interpreters of the laws, fo their great rule muft be the legiflature’s mean-
ing to make the law effectual, which will be rendered elufory if magiftrates be
allowed to fcan the fenfe of every word, and fhift the execution on the pretence
of inconveniencies that may arife ; for that is to make them wifer than the law ;
and to whatend is the word indilate, without delay, inferted in the aé&, which has
a known fixed fignification, of a precife immediate obedience to be given it:
And the vigour of all thefe laws is in prefent execution; for, if goods im-
ported from England be, under the covert of law, taken intofuch a houfe, and
difcovered on this frefh purfuit, if concurrence be not given, they may be tranf-
ported ere next morning to another place ; and all nations allow {uch inquiries
at any time, fecrecy and celerity being the life of fuch executions. Juftices of
Peace give warrants for fearching for ftolen goods, even in the night-time ; and,
in England, the excifemen can enter breweries, and break, up doors, if refufed
accefs at any time ; and there is nothing without fome inconveniencies attending
it, but where the heavieft fall, thefe muft neceffarily preponder. Tax
Lorps thought it unneceflary to determine whether concourfe might be required
at any time of the night, the cale before them being only, Whether the Bailie
did warrantably in refufing and delaying, when required betwixt feven and nine
at night ; And the Lords found, in that circumftantiate cafe he had not obeyed
the a& of Parliament ; for the plurality of the Lords thought, that magiftrates
might be required to give their concourfe at any time, whether by day or night,
except from ten to five in the morning, which is prefumed to be the ufual time
all fober people are in bed, and ought not to be difturbed.—The Bailie’s second
defence was, He was not obliged to give his concourfe, becaufe they did not fpe-
cinlly condeicend on the houfes they craved to be fearched, neither by defigning
the place of the town, nor the inhabitant ; and they might as well feek a gene-
ral concourfe to fearch all the houfes of the town.— Answered, They condefcend-
ed fufficiently, that they reftricted themfelves to two houfes ; neither might the
informer know the name of the mafter of the family ; and though he had, it
might be unfit to divulge it, left private notice be fent them to abfcond and with

draw the goods, which totally evacuates and difappoints the law ; and though
this may feem to refleét on the magiftrates, as fuppofing them not faithful in exe-
cuting their laws ; ‘yelt' they being tender to bring their neighbouring burgeffes
to trouble, it may be more their interelt that they be not acquainted with the
particular houfes. TrEe Lorps found the informers were not bound to da.

* Tountainhall, v. 2. p. 189, vaee Lrear Divicence.
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fcribe the houfes, inhabitants, or mafter, where they craved the fearch to be
made.—3ti0, Alleged, He a&ed bona fide, and, by probable ignorance, feeing
the claufe of this new act of Parliament was dubious, and he might rationally
ftumble, efpecially having the town afleffor’s advice for him; and, by the 83d
ad of Parliament 1426, judges are commanded to determine secundum scientias
suas, which he did. Tue Logrbs afloflzied the Bailiejfrom the fine of 500 merks
impofed by the law, and found his excufe relevant as to bygones ; but expected
thefe adls would meet with pun&ual execution hereafter. See LecaL DILIGENCE,
' Fol. Dic.v. 1. p. 106.  Fountainhall, v. 2. p. 194..
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a%cg.. December 3
- Sir Jeun M'Kenziz of Coul, qg'am.rt The MAGISTRATES of INVERNESS.

S
I the fubfidiary altion at the inftance of Sir John ‘M‘Kenzie, againft The

Town of Invernefs, for payment of 60oc" merks due by William and Duncan -

M¢Intofhes to Sir John, upon this ground, That the Magifirates, when required

by a meﬁ‘enger, refufed to receive the debtors into their prifon, by virtue of a:

caption at Sir John's inftance againft them.:
Alleged for the Magiftrates : That they could not warrantably incarcerate the

faid perfons, beeaufe the grOund of debt-whereupon the caption was raifed, flood -

fufpended.

Repliod for the purfuer : When the defenders were required ‘to incarcerate his -
debtors, there was no principal fufpenfion produced to them,-but only an atteft-.

ed copy under the hand.of the meffenger who executed and intimated the fame,

.which could not warrant them to difobey the authentic letters of “caption: For, -
when the Sovereigns will is intimated in the form of law to Maglfhates (who-are -

but executors of the Jaw) they are obliged to obey till the Sovereign’s’ counter-

- mand be thewn in the form of law. Which is fo far true, That Magiftrates of -
a burgh cannot difmifs a prifoner after incarceration, wpon inftruien, that the -
- charge was fatisfied and paid before, without a warrant from the Lowds:of Sef-.-

fion. -
Duplied for the defenders:

that takes off the effet of the caption: And the produdtion of the atteited

double ‘was at leaft a probable ground for them to demur to put. the: caption to

execution, and doth fufficiently purge all contempt of authority. .

Tue Lorps found, That the fecing the double of a fufpenfion, attefted on the :
back by the meflenger who intimated the fame, was no fufficient excufe for:the
Magiftrates for not obeying the letters of caption ; but, in refpect the adtion was -
fubfidiary, remitted to the Lord Ordinary to hear the Magiftrates upon any.reg- -

fon of fufpenfion againft payment of the debt, that they could inftantly verify.
Fol, Dic. v.1.p. 106. - Forbes, /P-. 361..

Tlicy knowing that the caption was countermand..
ed by a fufpenfion of the debt, were not in tufo to obey. the caption ; for it is not
the intimation of the fufpenfion to them, but the expeding of it at-the fignet, .
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