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1460 BILL or EXCHANGE. Div. I.
SECT. VIL
Whether Bills require Intimation.
1698. Fuly 13. EwiNe against GaiiLs and JomNsToN.

TurrE was a competition betwixt John Ewing, as he who had a bill of ex-
change indorfed to him by Howifon ; and John Geills and Alexander Johnfton,
as arrefters for the drawer’s debt ; for whom it was alleged, That though their
arreftments were pofterior, yet they ought to be preferred ; becaufe the indorfa-
tion being of thé nature of an affignation, the fame not being intimated, was an
incomplete right, and could never compete with them.——dnswereid, 1mo, Bills of
exchange are not regulated by the comimon formalities of Iaw ; but, for the dif-
patch of trade and commerce, are fict clogged with intinvations till they fall due ;
as is clear from Stair, B. 3. tit. 1. § 12. where the firt order is always preferred
to arrefters of affignees; thefe rights being regulated jare gentium, conform to the
cuftom of sherchants. 2do, Geills, ore of the arrefters, i the indorfer of the
bill, and o can never compete.—Replied, Though favour of commerce requires
the Tpeedier tranfiniffion of bills than other tights; yet this doés nor dfpenfe with
fuch formalities as open a door to all frauds ; which the want of intimation may
do; and the drawer of the bill is never fully denuded till it be either accepted o
intimated ; and, before that, it may be ftill drrefted as his money ; ‘yet the Lords
prefeired Ewing, to whor it was indorfed, befote the atrefters,

\ Fol. Dic, v, 1.p. 96. Fountainball, v. 2. p. 1r1.

e —————
1706.  Yuly 19. ANDERSSN apaMy ToRNBULL.

ARBUTHNOT, merchant in Stonehive, draws a precept on Herriot in Dirleton, in
favour of Dawid Andérfon, merchant in Méntwoefe, that te ‘may count with him
for 196 botls of medl, ‘and 51 flones.of &on; and take his yeceipt for ‘what he
thould pay him ; and Arbuthnot obliges himfelf to -allow it to Herriot. Ander-
fon purfuing, compearance is made for George Turnbull, writer to_the fignet ;
who craved to be preferred, as having arrefted this debt in Herriot’s hands, as
creditor to Afbothnot, long béfereany mtimation made by Anderfon of his pre-
cept ; which being only of the mature ‘of gn afignation, could take mo. effeé till
intimated ; and {o he, by his arreftment, did firft affect the fubject.— Alleged for
Anderfon, ‘rmo, Hisorder antd precept -being 'of the nature of an inland bill of
exchange, it needed no intimation, being between merchants, and in re merca-
toria ; And Stair, lib. 3. tit. 1. § 12, fays, intimation being only a munici-
pal cuftom, holds not in orders among merchants; and, therefore, the firlt order
to pay, is preferred to arrefters, though neither intimation nor acceptance follow.
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And Mr Forbes, on bills, page ¥66%, prefers an ndorfément to an afreftment ;
1oth July 1698, Ewing contra Geills, (supra); elt fncll(ldegds’, for the difpatch of
trade, ‘being regulated by thelaws of nations, and not By tdeal’ euftoms of parti-
cular countries.—dnrivered, Ttat bills of exchange, 16¢ Huitl Tums, had chat pri-
vilege and exemption to bé fré¢ of intimation ; ‘but 'this was not of that Kindj
for it neither bore a liquid fum, nor value, but réquired a previous counting.
Likeas, no fummar diligence, ’by ‘hb‘r'ning,'» could have fotlowed on the mgiﬁré;
tion of this précept, as is appointed by the aés 1681 and 1696, to follow on bills
of exchange 3 nor could a proteft be taken for payment, feeing a counting be-
hoved-to précede to liquidate the debt; which requires an otdinary action, and

not-a fumidar chirge of hotning ; and, therefore, it not being in' the cafe of bills

of ‘edchange, it cannot plead the privilege to be frée of intimation ; elfe all af-
fignations might-claim the fame, which might fubvert all our fecurities.——TFas
Lorws found a precept of this nature required intimatioh, and fo preferred the
arrefter.—Then Anderfont objected againft Turnbufls drréftment, that it-was nall,
being on the Admiral’s precept jn an affair about = bill, which is nowife ‘maritime,
and fo a nen suo judice.—Answered, The Admitalty being a fupreme coutt,”his
arreftment extends over all ; and there is nothinig there’ ordihary than' to parflie
for bills of exchange before the Admiral ; and to annul' fuch’ arreftments might
endanger and unfecure the Tieges. *~And though once #h adjudication was annul-
led; led ont a bond regiftrate in the Gommiffary-Hooks, as an imcortipetent judica-
tory, and another chpeting:‘adjudiCatioh preferred’; yet the Lords thought the

confequence of that decifion o’ great, thiat they afterwards altered “the fame.

Trx Loxos fuftained the arreftinent.  See JurispieTion.
o . Ful. Dic. 9. 1. p. 96. Fountainball, v. 2. p. 344.

* ¥ Porbes reports-the fame eafe

Grorcs Turssvi, writer to the Signet, having, as creditor to Mr Arbuthnot,

merchant in Stonehive, by two bills, arrefted on a dependence before the Admi~

ral, in-the hands of John Heriot, merchant in Dirleton, as debtor to Arbuthnot,
and after fentence purfued a fufthcoming : Compearance was made for David An-
derfon, merchant in Montrofe ; who claimed right to what Heriot was refting to
Arbuthnot, by virtue of a precept drawn by Arbuthnot- irr his favour upen
Heriot, ¢ ardering him to <ompt and pay'to Mr Anderfon, for 1ge bolls of meal
« received from the drawer, and for 51 ftone of iron'at 58s. per flone, and to take
¢ his receipt,” &e. : : e s
Alleged for Mr-Turnbull, "That he-ought te be preferred, becaufe his arreft
ment was prior to any intimation of Mr Anderfon’s right. S ey

dasivered for Mr Anderfon, That pieferénce was dueto bitn, for'that his pre- -
- cept was prior to the other’s arreftment ; and needed nio intimation, being @ com-:

plete right and conveyance from the date; as “all - orders and’ precepts betwixt:

raeichdnts in re- mercatoria are; Stair, lib. 3. tif, ¥i §a Forbes® Treatife of
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Bills, p. 166. 2do, Et separatim, the arreftment is null, as being on a depen-
dence, not maritime, before the Admiral. : '

Replied for Mr Turnbull, Mr Anderfon’s precept from Arbuthnot is not fuch
an order and bill as is meant by my Lord Stair and Mr Forbes, in the places cit-
ed, and which by our practice requires no intimation ; it not being for a liquid
fum, but only an order to Heriot to fit and clear accounts anent the price of
vitual, and other merchant goods, with Anderfon ; who, albeit the balance was
to be paid to him, could not pretend that the right thereto was formally ftated in
his pexrfon, by virtue of the precept, without completing his right by intimation 5
otherwife all manner of conveyances among merchants might be pretended as
privileged from the neceffity of intimation, which would tend to unfecure arreft-
ments, by latent rights. Again, this precept cannot partake of the privileges of bills;
becaufe fummar diligence by horning could not proceed thereon, in. that it requires
a previous compting for liquidating the debt; which can only be profecuted by anr
ordinary ation. 2ds, There is nothing more ordinary than to purfue payment of
bills of exchange before the Admiralty, and it was never heard that the Admi-
ral’s decreet was reduced on that acceunt ; and if it were otherwife, many would

" {uffer in their rights and property. _

Duplied for Mr Anderfon, Though horning were not competent on his precept,
that could not exclude him from the other privileges of a merchant writ s for bills.
of exchange, -after fix months, are not the fubje® of fummar diligence ;. and:’
notes of merchants are valid without the ordinary folemnities. of common, Writs ;.
though at no time herning could be raifed on them. 2db, The Admiral’s. jurif-
di&tion is limited to maritime caufes ; and a bill of exchange is no more a mari..
time fubjec, than a bond granted by one perfon to another : Nor can there be-
any fingle inftance given, where the Admiral’s incompetency to judge concerning:
bills of exchange being proponed, was, repelled by the Lords of Seflion.

Tre Lorps found Mr Anderfon’s precept cou}d not carry a right to the fubject
without intimation ; and preferred Mr Turnbull the arrefter, albeit his. arreftment
proceeded on an Admiral precept. See JurispDICTION..

~ Forbes, p. 126..

r724. February r.
James Faruornm, Merchant, against Bailie James Gorbon: of Ellon.

BarLie Gorpon having given a letter of eredit to- my Lord Duffis, upon Mr-
Fairholm, he, in compliance therewith; advanced the money, and toek my Lord’s
bill upon the Bailie. ' - ,

In a purfuit for the fum of the bill, at Mr Fairholm’s inftance, the Bailie alleged,
That no-formal intimation had been timeoufly made to him of this. draught, by
which negle& he had loft the fund of his relief. e

It was answered for Fairholm, That he had made a verbal intimation to the
Bailie much about the time the bill fell due, which, by the cuftom of merchants,



