ARBITRATION. 653

1612. Fanuary 28.  CawmrsziL against CALDER.

In 2 {ubmiffion, if there be a day affigned, betwixt and the which the arbiters
may determine, and in cafe of their not agreeing before that day, power be given
to the overfman after that day to degern; if the overfman decerns before that
day, his decreet is null.  (See No 26. p. 637.) :

Fol. Dig.v. 1. p. 51. Haddington, MS. No 2371.

1716. November 30. GorpoN of Ardmelly aggainst ABERNETHY of Mayen,

GorpoN of Ardmelly purfues a reducf.’fiori of a decreet-arbitral, pronounced
upon a fubmiffion betwixt him and Abernethy of Mayen, concerning contravert-
ed marches; on this reafon, That.the fubmiffion was pronounced by the overf:
man alone, without the concourfe of any of the arbiters.

It was answered : The fubmiffion, according to common ftile, did bear, that,
in cale of variance, the arbiters fhould chufe an overfman, whofe decifion alone
‘s fufficient :. And in this cafe there was a prorogation of the fubmiffion, to this
effect, that the parties and arbiter having met and examined witnefles, found it
neceflary to make choice of an overfman, whom they did thereby name.; there-
fore the faids parties and arbiters did alfo thereby prorogate the fubmiffion to.a:
further diet, betwixt and which time, the faids parties, arbiters and.overfman:
were to meet at the fame place, and fully to decide and determine all contra-
verfies fubmitted. ' ‘

By that prorogation, it was evident, that the arbiters had varied, whereby-
there was place for the decifion of the overfman, whofe fole deétermination was-
fufficient, in cafe of variance, and-was alfo a full probation that the arbiters had’
not agreed. ‘ _

It was replied: 1mo, The prorogation' does not prove fuch a difference a-
mongft the-arbiters as could entitle the overfman to decidé ;. becaufe it bears, -
that the parties, arbiters and  overfman, were to meet®again, whereby the overfz-
man could not interpofe, unlefs there had been a variance pofterior to the pro-
rogation. 2do, Neither is the affertion’ of the overfman a fufficient document.
that the arbiters had varied ; but’ that- ought to have been inftruéted by the con--
ccurrence of the arbiters for one of theparties, in' pronouncing and figning the de-
‘creet-arbitral.  3tio, In this cafe the decreet-arbitral does not fo much as bear,
‘that the.arbiters had met and varied: '

It was duplicd : Decreets-arbitral being firmly eftablifhed by law as unquarrel-
able, except upon bribery or falfehood ; they are not eafily to be.overturned up. -
on- formalities, which cannot be expeéted’ where -arbiters are not lawyers, as it
generally happens ; and there is-no need of the concuiring of - the arbiter for°one -
‘party,. feeing-the truft-is lodged in-the overfman ; and it is eafily prefumed,” that
the arbiters for the party who acquiefces in the decreet would -concur, if that
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were neceflary ; and the omiffion of mentioning in the decreet, that the arbiters
had varied, is no material- circumftance ; but in sfortification thereof, it is of-
fered to be proven, by the arbiters oaths, that they did differ.

It was ¢réplied : A decreet-arbitral being formal in itfelf, is a firm fecurity, and

‘therefore the more neceflary that it be duly pronounced and extended ; and it is

‘too great a truft to lodge in the overfman, that his affertion alone fhould prove ;

and it is yet more, to prefume a variance, when the” decreet does not fo much as
affirm.tt; and if the decreet be not good and vahd of itfelf ab initio, it cannot ex
post facto be fupplied.
¢ Tue Lorps found the decreet-arbitral, not bearmg the arbiters to have varied,
null ; and that the nullity could net be fupplied by an after probation.’
Fol, Dic. v. 1. p. 51.  Dalrymple, No 141. p. 223.

1745, Fuly 30. Duxsmoor and FINLAY, against CHRISTIE.

Wirniam CrrisTiE, thoemaker, Thomas Dunfmoor, merchant, and Robert
Finlay, tanner, all in Glafgow, entered into a contrac of copartnery, for niak-
ing and felling thoemaker’s work ; and a confiderable trade was carried on, both
by way of exportation, and furnifhing the home confumpt.

The fociety was diffolved, and feveral queftions arifing amongft the parties,

‘they were fubmitted to James Loudoun and James Spreull, merchants in Glaf-

gow, and Andrew Cachran, merchant there, overfman, en thefe terms: ¢ That
¢« whatever the two arbiters, or, in cafe of variance, any one of them, with the
¢ faid Andrew Cachran, fhould adjudge or determine againft the parties, on the
¢ back of the fubmiflion, oron a paper apart, they bound and obliged them-
¢ felves, their heirs, &c. to pay, fulfil, and perform.’

The overfman, and one of the arbiters, pronounced a decreet againft Chriftie,
which was fufpended. _ S

Pleaded for the fulpender : That the decreet did not bear that the arbiters dif-
fered between themfelves ; nor was there any reference by them to the overf.
man; and this was a nullity in the decreet ; 1716, Abernethy of Mayen, agaixﬂ’t
Gordon of Ardmelly, No 56, supra ; the cafe of one Maver 1720 ; and January
1721, Doctor Middleton againit the King’s College of Aberdeen.

ado, "The difpute being concerning an gccompt. and reckoning, it was agreed
by the fubmiffion, that John Lecky, taylor in Glafgow, fhould examine the ac-
counts, and make remarks upon them; and, upon confideration of thefe re-
marks, the arblters fhould determine ; ; but in fact the overfman never f{aw thefe
remarks ‘

~ 3tio, The overfman never heard the fufpender C

Pleaded for the charger: That no doubt 3 {ubmiffion might be fo concenved

as to make a refcrence by the arbiters o the overfman in cafe ot ‘variance necef-





