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grants

lary.: - Shertly after granting this assignatien and fuctory, he - a pond of
tailzie in favours of Charles Lermont his nephew, and the said Mark Drum-
mond, tajlzing to them, (failing heirs of his own body)the foresaid houses;
whereupon, after his decease, they were served heirs of tailzie, and in imple-
ment of the bond, adjudged ; and now insist, that either the subject may be
sequestrated in apother factor’s hands, whom the pursuers would name, and who
would serve gratis ; or if Mr Sinclair inclined to continue, ‘that the Lords
would discharge the continuance of his salary,

Answered for the defender, That the right in question being a disposxtxdn
-granted ay and while he and the other creditors were paid, with a salary for
maneging the subject, therefore, as the granter could not remove him, or in-
vert his possession, till the debts were paid, so neither can his heirs of tailzie,
who are ligble in warrandice.

Replied for the pursuers, 1mo, That the right is no real right, but a naked assig-
pation to mails and duties with a factory ; and these subsist ‘no longer than the
granter’s life ; and tbough heirs be liable in warrandice, yet that is only to be
understood according to the nature of the right ; and so the warrandice here
canpot be said to be contravened by the heirs taking on them the managing of
their-ewn estates, and intromitting with the rents after the predecessor’s death,
which are indeed not assigned, and far less are they obliged to continue a salary
to 8 factor. And yet, 2do, They are willing the rents be uplifted by a factor,
(for the behoof of the creditors, if any yet remain) whom they will find to serve
gratis. .

¢« Tre Lorps found no salary due to James Sinclair from Martinmas last ; but
allowed him to continue his possession, he ﬁndmg caution to-count to all.parties
having interest, and to do diligence ; and in case of his refusal, remitted to the
Ordinary to sequestrate, and appoint a factor in common.form.

Alt. Hay. “Clerk, Gibson.

“Act. Falconer.
o Fol. Dic. v. 1. p. 287. -Bruce, No 23. p. 31.

ay24. July 14, |
:Francis HeppriNgTON of Astétibie ggainst Jonn-Henry Boox” and ‘Tho-
mas Dop, of London, Merchants.

Mzessrs Book and Dobs having entered into articles of agreement with O-
badia Sedgwick, 11th August 1715, and convenanted, that upon their obtain-
ing a tack of certain lands, coallieries, and iron-works, from the Dutchess of Buc-
cleugh, he should be admitted a sharer for one fifth part, and have a salary of
L. 150 Sterling yearly for managing the subject of the set. The tack was ac-
cordingly obtained in September 17135, and they, upon the roth of that manth,
in implement of the articles, assumed him as partner fot one fifth, and granted
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him a factory with the foresaid salary, to continue for the endurance of the

~ tack, er his own life.

Mr Sedgwick entered upon the management, but scon discovered that he
was unfit for it, by gross malversations and running in arrear to the partners,
vhich obliged them in May 1717 to recal his factory, and grant a new one to
John Davidson of Carnobie, which was intimated to the tenants in a baron-
eourt, and at the church-door of the parish, and registrated in the books of re-
gality, and thereupon the new factor entered to possess and manage..

In the month of August thereafter, Mr Sedgwick set leases to several per-
sons, particudarly to one Story, and to Mr Heddrington, who likewise got right

- to Story’s tack ; but the new factor had previous to these set the lands to other

tenants ; notwithstanding of which, Mr Heddrington warned away the posses-
sors of the lands, and insisted in a removing ; in which process Book and Dod
compeared in defence of their tenants, and contended, that the factory to Sedg-
wick was revocable, and actually revoked by the- factory to Davidson, which
being legally intimated, Heddrington and Story were- in mala fide to contract
with Sedgwick, and consequently their tacks were null

It was answered for Heddrington, That the right in the person of Sedgwick
was not revocable, because it was a right of propesty stipulated in the: previous
articles, and in effect a condition of the tack ; that there were irrevocable man.
dates, where the interest of the-mandatar was concerned s and in.the present case
Mr Sedgwick appeared to. have a very valuable one. ,

Replied for the defenders, That in the present question a share in the proper~
ty of the tack wasto be considered separately from the factory; that in law it
was essential to all factories, that they are revocable, though granted for a
number of years; yea, though. it should be expressly stipulated, that the fac.
tory should not be revoked, as Voet observes, tit. mand. § 17.;and consequent~
ly this factory might be revoked, especially upon malversations and bankrupt
cy. And father, by the articles of agreement it was provided, ¢ That all dif.
¢ ferences were to. be determined by the-majority,” and.the revocation was done.
by them..

¢ Tuz Lorps found, That the factory could be revoked for Jjust causes, and
that the publication of the new factory was sufficient, and that the tacks in
question depended on the right of the setter, and. therefore assoilzied from the
removing.

Reporter, Lard Royston, Act.. And. Macdowal, Alt. Fa. Boswell,
" [Fol. Dic. v. 3. p. 200, Edgar, p. So.



