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Competition the GREPITORE - AsgioNmus. of. - : Davio Watson; with Davin -

-+ Myggean of Linhoufe. . . -

. Mz Davip Wazson having cangracted great debts, did upon 2d May 1723,
convey his whole effects in favour of lis creditois, ¢ to be difpofed of by them
¢ or their trnflees, and the price to be applied. towards the payment of their
¢ debts, equally-and propertionally according to their feveral rights and diligen-
¢ ces? And particnlatly, be affigns in favour of his creditors, the fum of 8000
merks, due to bim by Mg Willism Violand, profeflor of humanity in St Andrew’s ;
and this a,iﬁg.rfi.atioti;wgs dqu intimated to Mr Violand by one of the creditors, as
procurator for the reft, upon the 6th of the fame month.” Mr Muirhead, one of
the creditors, t,hinlgj\ng:tc'ggﬁqﬁdg better for himf{elf than was done" by the affig-

nation, did thereafter agreft’ in the.hands of the faid Mr Violand, upon the 13th-

of the id month.” - - L .

The cafe coming to be tried i a multiple-poinding, it was argued for the al-
fignees, That the aflignation being duly intimated, did fully denude Mr Watfon
of the fums affigned, [0 that they could not be' affected by diligence - at the in-

o gl

Rane of his cigditors., - .-

MWD o L by b b e L
It was answered for the'arrefler, "That the affignation was nulFim térms of the -

act 1696, being a voluntary might granted by a notour “bankrupt 3 in which cir-
cumftances, he could do no deed ‘fo_inyert, lter, o
ligence : It would, indeed, be giving a power,no way, agre

.‘\\

though pari passu; contrary to the tenor of ‘our] “whléh‘ -prefers the vigilant
according to theic diligenge. 2ds; Creditors, being xin‘d‘c’f,nb'dbl'iga'_-t'i‘c‘m'/ to acdept

of any difpeﬁrion, but Having. by, the law right. 'fb,,ip;fﬁféjéptév»fliai:'l":&ﬁi;}g"ﬁéé, O+

voluptary sight made by.the dywour, unlefs théy-dccept;. éan  deprive “thienr of

their right to ufe, or the benefit of their diligence wheh uféd’; and ‘thdugh-all

' the reft accept, it is'in the power of any one 't‘halt‘ ftands -'Qut,l to folfow: fortfr his
diligence ; in.which, the bankrupt’s hands by, the law being tied up, the creditor
canngt be prejudged:. L '

Replied for the creditors affignees: That allowing My Watfort was; at’ thie date
of this difpofition-to his creditors, a notour banki';{;ﬁf(in")tétms of the a@1698 3
yet they apptehend this difpofition. is neither null nor reduciblé.  And for clear-
ing this. it was offered; to confideration, 1m0, That'thbﬂ,gﬁ'a notour bankrupt caxi

do 0o fraudylent: deed in prejudice of his lawful cre‘dif@lljs',"ﬁg.‘ (Hill reniains proprie-

tor ;, bis bankruptey does not denude him. of” his eftate’ real or peffonal, nor. of

the power of conveying it-by voluntary. rights. 2db, Tha voluntary rights, evert
granted in favour of his creditors, are not ﬁmp]ynull:but ‘make a conveyarce;

though fuch conveyance be reducible upon the ftatute, if fraudulent. Astothe

mitances, he could do no degd o iyert, alter, of pievent. the: legal rule of
preference amongft his creditors, which is d‘-@&@ﬁ%iﬁ@&ﬁb,}i? according to.their di--

y. agreeablé to the. ftate of
bankruptcy,, to-indulge opé in‘that .thdliié{i,tbxa?&;’%%pigﬁ}:éfy deed of his, fo dif--
appoint even thie chance of his creditors tIlen;Eﬁl%g,éncey and to bring theni'in,.
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Jfirst, His difpofition for an onerous caufe will effetually convey his property ; the
onerous purchafer will be fecure, and his right not fubje& to a reducion upon
this ftatute,” This the affignees appreheiid is a demonftration, that bankruptcy
does not divelt the bankrupt, or incapacitate him to grant voluntary conveyances,
As to the second, Suppofing a notour bankrupt difpone his lands in favour of a
creditor, and this creditor convey to an onerous purchafer ; it is thought it could
not be a queftion but the purchafer would be fecured, however the creditor “his
author be liable in repetition. In like manner, fuppofing the bankrupt grant a
difpofition to his whole creditors, equally and proportionally, which they accept
of, and take infeftment thereon ; if the bankrupt afterwards contralt debts, his
other creditors cannot plead, that the dlfpoﬁtlon was null, and the fubjets dif-
poned affe@able by their diligence. And, in the /ast place If a bankrupt grant
a voluntary conveyance of land or money, to one creditor in prejudice of the
reft, it is thought, that neither the fuperior of the land fo difponed can object
the nullity, nor the debtor whofe debt was affigned, refufe payment upon the
head of bankruptcy. Thefe inftances are fufficient to make it evident, that vo-
luntary conveyances glanted by a bankrupt in favour of his creditors, are not
fimply null, but reducible ; and that nothing more is infroduced by the ftatute
1696, or indeed intended, but to tie up the bankrupt’s hands from doing fraudu-
lent deeds in prejudice of his lawful creditors, and to give a right to his creditors
to reduce fuch deeds done to their prejudice.

This being eftablifhed, the affignees apprehend that their competltor, the ar-
relter, muft fubfume, and fay, ¢ That this deed granted by Mr Watfon is a
< fraudulent deed done to the arrefter’s prejudice.” As to which it is contended,
There is not the leaft pretence of fraud in the cafe. Suppofe a man, owing
20,000 merks, has his ftock reduced, by fhipwreck, fire, or other misfortune,
to 10,000 ; the debtor, w1llmg to do all juftice to his creditors, divides his money
equally among them : Can this be called a fraudulent, deed when he, without
any trouble or charge, gives them all the fatisfaction they could poffibly obtain
after a courfe of expenfive diligence ? And as this is the prefent cafe, it cannot
in any view bé fraudulent ; on the contrary, it is ‘the moft honeft and fair thing
a bankrupt can do; a deed neither fraudulent, nor to the pre¢judice of one cre-
ditor in favour of another; they have his whole effects divided among them, ac-
cording to their feveral rights and diligences: They are not obliged to difcharge
their debts upon. drawing their proportion, which is the cafe of a ftatute of bank-
rupt in England their debts ftill fubfift againft the debtor’s. perfon, and any fu-
ture acquifition. Neither is any ground of preference, competent to one credi-

“tor againft another, cut off : The difpofition is exprefsly qualified ¢ to each ac-

+ cording to his rights and diligences 3’ and fo if one creditor had an infeftment,
and another a preferable arreftment, they m confequence of this difpofition w ould
draw their whole {um, leaving to the fimple perfonal creditors, their proportion
only of what remamed So that the fole intention of {uch a difpofition is, to de-
nude the debtor of hlS tunds by one ﬁnsrle deed, and to ftate his rlght in his cre-
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diters, without the. expenfive circuit of legal conveyances by adj udigations; poind:
ings, and furthcomings ; and,’at the fame time, to preferve ap équality amengft
thenw. This being the only poffible defign and confequenee:of fuch a difpofition;
it is fubmitted, if it can in any fenfe be teckoried prejudicial to.one or'all of the
creditors. It is troe, fuch a difpofition does prevent the benefit.that might arife
to one creditor, by outrunning another .in the caurfe of his- dzhgﬁnce. and the
Jittle arts made ufe ‘of for that purpefé: But fure, being deprived of this dil-

honeft-advantage, this turpe lierum, can naver be eonftrued in law 3 damage, or

fuch a prejudice ts tofound an aclion of redudtion,

- As to the jeconnd point in the arrefter’s pleading, teuching fbe nece§sy. qf accept-
ance: “The aflignees admit, that the ohje@ion woild have its weight, if the cafe
were to be determined-by the Roman law, ‘where 3 difpofition, till .accepted by
the difponiee, conveys no right. * But ws fallow nat the Romans.in this matter -
‘We hold; that adifpofition in any perﬁm s favour needs na acceptance, hut that
it direftly efiablithes the right in him, even inhis abfence, and without his know-
ledge : Yea, fo certain is this, that in a-deed betwixt two, a right may be eftab-

lithed in: favour of & third, without his:knowledge or concurrence, which it thall

not'be in eheie joint powets-thereafter:to:zecal. . Thus, in:the prefent cafe, the
aﬁignﬂt&on when mtimated in the creditor’s'ngme, fully: transfegred the debt in
their favour'¢ -which:could not " be ‘deftropéd; but by their pofitive seje@ion of
the right. * The affignees need not go about toeftabliflr this. by. authorities ar de:
cifions ;- it is o' pineiple in our 1a,w and fo laxl down by Lord..Smg in khis Inﬁltua
tions, L. 1: tivreh § gsdstgis o RTE R

¢ Tug Lorss-fpund; That a. dxfpoﬁtxomf' mplm xquahﬁe,d;.and cnmpleted by
a -banksupt (in ! favour of his whole: nredlmrs, was: nm; {adim)blﬁ upon the g&
1696, atthe mftatice of a poftegior arrefter? .. . - -

Fal Dic. . L. p 83 Rem Dec v. 1. Na oL p ,uyt,
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* * The fame. qu fopnd in the caﬁe 2 5gh J u]y JJ:@ Cqmpetltlon of Eymouth’s

Credltors voce COMPETITION,
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1727, Fanupry, . . ' v
BeLL of Crangordy agazmt The TRUSTEES for BARCLAY s CREDITORS.

,AN eﬁaxe was dlil)on,ed to: Bax:clay, nd.c); bm\dﬁu ,of ;he d.ebts of the dlfponer
Barclay havu;rg becoms bankrupt, COﬂVﬁ,VQd ’chxs eﬁa&e to truile;es for behoof .of
h1s (:I‘C.thOFS In the truft- deed Do provifion-was; ma.de for payment of the debts
Of the Dl'}gmal dlfpmer The deed cqnwn:d a fubmlfﬁen by the Qredltors to
arbxtcrs oamed by the. bankrpp;

" Bell) a %redlmr of Barclay s author,. prqceqded {o adgad.g%

BMclay § A ru{’feg OPPOfed the adjudlcauon but the Lords decemed

Melchxeﬁon s Creditors, No 240. p. 1204.; W here it is faid in the petition for the
Vor. UL A 70 . 2
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