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"No 30.
"A preferabie
crediter, in
particular cir-
cumstances,
found noy
bound to
assign,
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" It was plewded in the Jast place, There are no fermini habdiles here for an as-

- signation ; for, in so far as the factor shall make payment to the annualrenters,
. the annualrent-rights are in so far extinguished, without a possibility . of be‘ng
- agsigned.

Answered ; The sums paid by the factor to the annualrcnters', do properly
belong to the liferentrix, which indeed by paction she is bound to communicate

~ to them ; but if they go about to uplift as i their own rights, her liferent right

stands in the way’; and if they again offer to:subsume upon her comsent, the
answer will be, . that the consent establishes not the annualrenters in-an thso jure

. preference, it means no more, than if the liferentrix had obliget herself to com-
-municate to the annualrenters what she should-uplift=by virtue of her preferable
-right, till they were satisfied and paid ; or more-compendiously, -allowed them
“in her name to intromit ; which . intromission can never operate an ips0 jure ex-

tinction of the annualrent.rights, since these rights are not: the title of the intro-

“mission, but a power derived from another ; much less will the factor’s payments

operate-an extinction, for the factor pays in name of the Lady ; and payments
in this shape are of the nature of cautionary payments, upon which assignation
is _al-ways competent ; therefore, as from the nature .of the transaction, the cre~
diters are involved in a reciprocal obligation: of assigning to. the liferentrix upon

payment, she is well entitled, both in strict-law and equity, to stand in the way
- of their intromissions or payment, unless they will perform their part, by grant-

ing assignations.

¢ Tue Lorwps, in regard both the herltable ccreditors and the Lady (supposing
she had given no consent to their preferenice) would have been-preferable to the
other creditors, found, that in so far as the creditors, to whose rights the Lady is
consenter, prejudge and hinder her to draw her full provision out of the subject
and price thereof, that she is preferable to-the hail other creditors, to whose

:rights she is not c\onsentmg, because of - the priority of hcr infeftment, for the
deficiency of the said liferent provision.’

Here the preference was directly granted, without the circuit of an assigna-
tion, according to the rule, ¢ That in competitions every right is held as made

~up, which actually made up would found'a preference.’

Fol. Dic. v. 1. p. 226. Rem Dec. v. 1. No 94. p. 185

.

‘1729,  January.

CrepiTors of Rusco aggainst Rerict and CHILDREN ‘of Bramr of Borgue.

In the year 1635, M‘Guffock of Rusco, heritor of the lands of Borgue,
granted an heritable bond for the sum of L. 20co out of the said lands, in fa.
vour of Irvine of Logan, whereupon the creditor was infeft the same year.
Thereafter, the said Rusco granted a.disposition of the lands of Boigue in
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favour of his second son David Blair, reserving a faculty to alter, but which
faculty he afterwards renousced in’ his son’s contract of marriage.- M‘Guﬁoek

of Rusco being overcharged with debt, his estate, in the year 1727, was brought -

to a sale, and the said Irvine of Logam who had adjudged all his debtor’s lands
for the above-mentioned debt. -of L./2000, was ranked as'a preferable creditor ;

aad upont his drawmg payment; it was demanded by the other creditors, that ,

he should': assign_ them to his inféftment. upon ‘the lands of Borgue. This was
opposed” by the relict and chrl&ren of Borgue, upon this medium, "That by
Rusco’s das,posxtlon to his secont son, ‘and after comsent in that son’s contract of

jmarriage, he became bound. to warramt the said lands, the onsequence whereof -
was, -that-had Irvine of Logan drawrr kis whalc— sam- out of: their lands, they .
miust have been entitled to demand assrgnattoh agatnst ‘Ruseo, bound to them -

in warrandice. —-Amwered Rusco was never bound to’ warrant against Logan’s
debt ; .the disposition. was under a- Tteserved facu}ty tv ‘contract “debt, alter, and

dxspose of the estate, &c.; and: supposmg theé: son- haél paid the debt, he.could -
never. haw: dwtressed his father for the same ; and‘ conseqﬁcnt}y, an a;sxgﬂation

would have been fruitless: an&xheffectual“ tor did the “fithier’s after ednisent in
his son’s contract of marriage,. thich implied a rentntition of his faculty, alk

ter the case : For this would. not be drawn to 1mp6rt’ an. oblrganon upon’ the fa- .-
Tre Lorps refused E

ther to warrant or relieve his. son. of the foresald debt

the assignation,...
Faf ch . I. jf Qsz4~~.

1729. | _‘ﬁme 13.. - MR HiNry Ramsay -against The: Bark of SCOTLAND.

A crEDITOR, ranked in the second place, did, after the ranking, purchase in

the preferable debt, and having these tweo rights'in his person; he became pur-
chaser of the estate at a_public sale, and gave bond for the price, payable to the
creditors as they were ranked ; the preferable ‘deht purchased in by him, s
said is, did not only reach over the lands purchased by him at the public roup,
but also over a separate subject belonging to another. - The'fact was, that the

price of the lands, sold publicly, was but sufficient to answer- the preferable .

right ; and therefore the pyrchaser, willing to bring his secondary claim with-

in the price, craved payment of his preferable right, entirely out of the sepa-
rate subject ; which the Lowrps refused, and found, That the said debt, being in-
the person of the purchaser of the lands, upon which it was ranked primo loco,”
which pmchaser granted bond for payment of the price to the creditors as -

ranked the said debt became eo ipso. extinguished. cozzﬂz.none, and could not re-

vive to be a charge upon the separate subject.. Sez APRENDIX.
‘Fol. Dic, v. 1. p. 224.
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A pucchaser -
of an estate
who had pur--
chased a pre-
ferable debt,
affecting both
that estatg
and another, - .
was found to, .
have no claim
on the sepa-
rate estate,
but that the
debt was ex-
tinguished
confusione, -



