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An executor
is not entitled
by his com-
-miffion, ‘to
lend out the
executry.
fands upon .
intereft, He
is bound to
gather in,
in order to
diftribute,
If he lend, it
is at his own
peril, Con-
fequently he
«cannot be li-
able for inte-
Teft,

ANNUALRENT,

(Dve by Exzcurors.)

534

Tue Lorps found annualrent due for the fums in the inventory bearing an-
nualrent, and that from the date of the confirmation ; but not for other fums
which were not mentioned in the teftament, as bearing annualrent.

Fol. Dic. v. 1. p. 41.  Forbes, p. 11.

1730.  July.

AN executor-creditor having confirmed and uplifted fums not bearing annual-
rent, and having a balance in his hand, after payment of his own.debt, which he
Taid out upon intereft ; he was found liable to account to the other creditors for the
neat balance, only not the profits; becaufe an executor-creditor is not bound like
a tutor, to lay out upon intereft the fums he uplifts; and if he does it, therilk
is his own.

CrEepITORS of THOMSON ggainst Moxnro.

Fol. Dic. v. 1. p. 41.

1744. Fune 3. :
The Countess of Cartuness, and Lapy DoroTrea PrIMROSE, against The
EarL of RosEBERY.

James, Farl of Rofebery, was confirmed executor to his father, 24th May
1724, and a procefs was-raifed againft him by the Ladies Margaret and Dorothea,
his fifters, to account for the half of the executry due to them by the defunét’s
difpofition, and a decreet obtained; but this being opened, and in the review,
the charge given up by him in inventory confiderably refiri®ed, there occurred
a queftion, How far he was liable in intereft for principal fums, and money upon
government fecurities uplifted by him, efpecially the executry having been fo
long in his hands, and alfo for other fubjedts, though not bearing profit, when
intromitted with ; on account of certain fpecial circumftances to be afterwards
noticed ? . ' :

Pleaded for the purfuers: An executor is a truftee, and it is agreeable to the
nature of a truft, that it be managed in the moft beneficial manner for the per-
{ons interzfted ; he is indeed to pay the debts; and if the dead fubje@s will not
do that, he may make ufe of part of thofe that are profitably employed; but i
Is contrary to his engagement wantonly to uplift money bearing profit, to the
prejudice of the owner, and employ it perhaps to his own advantage, and by de-
laying his accounting by litigious objeions, draw more out of the executry than
will fall to the perfon having right.

Pleaded for the defender : The bufinefs of an executor is to call in the effects,
pay the debts, and diftribute the remainder : He cannot lend out ; for he ought
to have money to anfwer when called for ; and if he do lend it, he muft run the





