No 22,
A legacy of a
bond of coi-
roboration
found to
have been
derogated
from by a po-
sterior legacy
of another
bond, which
made part of
ine fust,

8064 LEGACY.

as much to his relict as would have paid this and the other legacies ; nor could
the second, becaunse, debts beccame a burden ex lege, and the debtor’s whole
effects are subject to the payment of them ; whereas, legacies are only ex vo-
luntate testatoris, and the rules prescribed by him are precisely to be observed,
and they payable out of such funds as he had allotted for them.

TrE Lorps having considered the discharge produced, 'grénted by the pur-
suer’s author to the relict, asscilzied the defender.

Act, pses Ale. Fo. Horn.
Edgar, p. 67.

1736. February 6.
Competition, MarcarET Hamizron with Mr WiLLiam Grant, Advocate.

Tue deceased Mr George Meldrum was creditor to Duncan of Straithmartin
by a bond, dated r1th December 1702, for the sum of L. 520 Scots ; and, on
the 24th of June 1704, Straithmartin granted an heritable bond of corrobora-
tion for this, and other sums he was then due to Meldrum, extending to
L. 1250 Scots. Meldrum, in the settlement of his effects, disponed to Justice
Meldrum, his nephew, the sum of L. 1250 Scots, in the following terms:
¢ Item, to the said Justice Meldrum, the sum of L. 1250 money foresaid, an-
¢ nualrents thereof, bygone and to come, liquidate expenses, and termly fail-
¢ zies, contained in an heritable bond, granted by Alexander Duncan of
¢ Straithmartin to me, dated 24th June 1704, and in my sasine following
“ thereon.’ -

After which, follow three or four legacies to other persons; and then the
following one is subjoined ; ftem, to William Grant, second son to Sir Francis
* Grant of Cullen, my nephew, L. 520 Scots principal, annualrents . thereof]
* bygone and in time coming ; and L 150 of penalty, contained in another
¢ bond, granted hy the said Alexander Duncan of Straithmartin to me, dated
¢ 11th December 1502/

As the heritable bond of corroboration for the L. 1250 happened to be made
up in part of the L. 520 Scots bond, a competition ensued betwixt Margaret
Hamilton, as coming in the right of the deceased. Justice Meldrum, her hus-
band, and Mr Grant.

For Margaret Hamilton it was pleaded, That the whole sum of L. 1230,
contained in the heritable bond of corroboration, was, by the testator, special-
1y made over to her husband, without any restriction ; therefore, the subse-
quent legacy to Mr Grant, of another bond of L. 520, could have no eflect,
since none such appears, other than that of the same date and sum, which is
corroborated by the heritable Lond assigned to Justice Meldrum. Furthey, it
was plain, from the words of the legacy to Mr Grant, that the testator believed
h= had o bond due te him by Straithmartin, other than that which in pait
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composed the L. 1250 ; as the adjection of the word assther shows that he
supposed the one of which he was then speaking to be a quite different debt
from any of those contained in the heritable bond : So that the legacy to Mr
Grant carried in it the implied condition of a debt being due to the testator
by Straithmartin, other than the L. 1250, the non-existence of which must.
void the legacy, conform to L. 75. § 1. and 2. De Leg. nor does it make any
difference, that Straithmartin was truly owing L. 520" Scots, by a moveable
bond, of the date described in the settlement ; seeing, in the preceding part

thereof, it was bequeathed to her husband, as part of the L. 1250 ; from which.*

there is no reason to presume an intention to make any derogation.

On the other hand, it was argued for Mr Grant, That the assignation in his-
\favour was as express and particular as any other in the settlement ; a proof
that it was intended to leave this bond to him, which was then in the testa-
tor’s hands, as well as the corroborative bond ; therefore, he ought to be pre--
ferred to the general assignation of an accessory corroborative security, con-
taining several other sums in favour of Justice Meldrum ; as it must, in so far..
be.understood. to be restricted by the subsequent special legacy of one of these
sums to him, agreeable to the doctrine laid down in L. 2. pr. D. De Trit. vin.
vol. ol. legat. and. L. 9g. §uit. De Legat. 3.

Besides, it is a rule, that, where the accessories are legated to one, and the
principal subjects to another, the first must evanish in competition with the
last ;. as is plain from § 14. Inst. De Legatis. The application whereof to the-
present question must have the greater force, when it is considered, that his
legacy is posterior in order to Justice Mcldrum’s ; which, as it might have
been annulled or restricted by a subsequent writing, so there appears no rea--
son why the donor could not do it in the same deed.

As to the argument drawn from the adjection of the word auother, it was.
answered, 1mo, That it must be supposed to refer to the bond mentioned in
the immediate preceding clause, which was ancther bond due to the testator,,
though by a diflerent debtor.

2do, Esto it referred to Straithmartin’s, it is no evidence the testator belie-
ved that this L. 520 Scots bond was not corroborated. by the heritable one.
And, abstracting from the general presumption, that every man knows the -
state of his own etffects, it is plain, from the particular recital- of debts .ande
sums in the settlement, that he knew the one. was corroborated by, the other ;
consistent with which he might properly call it ansther bond, as they were two -
separate deeds ; and, if he knew it, the second bequeathment. can:bear no.
cther meaning but a restriction in part of the former. . :

Tuz Lorps preferred Mr William Grant to the bond of L. 520 Scots, prin--
cip=l, &c. and upon the heritable bond of corroboration, in so tar as relates-
thereto.

C. Home, No. 11. p. 3I.
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