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Tre Lord Orpavary ¢ preferved Mitchell: the arrefter, in réfpect of his dili-
gence, ta the intereft produced for William Mitchell'—Williare Mitchell, m a pe-
titions, pleaded; "Fhat there was no: competition between creditors of James Gray.
" 'The petitioner is not' Gray's cveditor, but the Earl’s; having paid Gray full value
for the deaft on- the Eark  Having. intimated his right by the proteft taken; he
became as: effeCtually. pofleffed: of the debt, as if the Earl had granted a bond
for it te Giay:; which Gray had: afigned to the petitioner; and which the peti-
tioner had'intimated:  James Mitchell’s diligence, therefore, commenced after
Gray was-dénuded, and muft be utterly ineffectual,

Answered ;. A proteft-for hon-adceptance, ought not: to be accounted eqaiva-
lent to afi- intimated: aflfignation; for the drawer of the bill centinues liable ;
whereas the affignee has- no recourfs on the cedent.: -Befidds, Gray was bank-
rupt in terms:of the fatute of 1696 ; fo that whatever the Earl owed to him; was
fubject-only to the-diligence. of his creditors, not to his own arbitrary difpofal.

"Fis Loxps altered the Lord @rdinary’s interlocutor;: an»d preferred the hold?ér
of the dmft. to the aweftor...

Lord Qrdma,;:y, Lord Fstice Glnl. For Pentmner, P, W’edderbura For Kefpondent, P. Ba_yle. .
- Fol, .Du: e L g, 97:, Session. Papers in Advoeates’ Lzbrar_y

,1;7 37 \Eﬁbnm;«y A Ker apaimt CHALMERS..

Rucuarp Bury of. Cla;kﬁom, drewa bill dated 3oth ]uly L7315 upan er Jamess’
Dalmel of Binns,. for L. 800 Seots,. payable to:Ker .of Houndwood, or. order, be,
thxt and: Magtinmas then nexts. This billwas prefen,t,ed and protefted.for non--

acceptance,  6th- May 1732.

Burn drew aaothe.r bill, dated 6th Auguft’ 1731 upon' Six James, forL.2 3
Sterlmg, payable to John Parkhill, or order, againft Whitfunday- thereafter;

which was indorfed.to Alesander Chalmers;. and . protefted for non-acceptance:

‘upon #th:Auguft 1731
Ker, the purfuer of this action, reprefentatxve of Ker of Houndwood, to-whom

the firft-mentioned bill was payable, in a competition. ‘before-the. Sheriff, pleaded
preference on the debt-due by Sir James Dalziel, as having the firft - bill drawn

upon him. The Sheriff. preferred Chalmers, helder of the fecond b111 as. havmg :

the firft proteft for non-acceptance.
Ker raifed advocatipn.. Lord Elchies- Ordmary ¢ repeIl'ed the. reafon of advo-l

eatipn ; found no iniquity:; .and remitted the:caufe.””

In a petition, . pleaded, Intimation has.not been eon.ﬁdered as a-neceffary fo- -
lemnity towards. eftablithing a . right. by bill ;. Stair, Inft. b, 1. tit. 11. § 7.3 anda
b. 3. tit. 1. § 12.

‘Let.it be. fuppofed the debt. due by Sll‘ James Dalziel were conflituted by bill, .

A ﬁmple indorfation would carry the right to it:; and the indorfee could not be -
| excluded by arreftment or affignation ; neither could’ he run any rifk for. want of s
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intimation ; for having the bill itfelf, the acceptor could never be in bona fide to
pay the contents to any other perfon. It could not be this cafe which Lord Stair
had in view, when, in the paragraph firft alluded to, he thus exprefled himfelf :
¢ The firft order carries right to the fum in the bill without neceflity of intima-
¢ tion ; yet payment made bona fide, by a pofterior order, fecures the payer.

It muft have been fuch a cafe as the prefent that Lord Stair had in his eye.
And, according to his opinion, the firft bill ought to be preferable ; though Sir
James might have been in bona fide to pay Chalmers, holder of the fecond bill,
delivering up that bill to him, along with the original grounds of debt.

There ought to be no difference in point of law, whether the fum due by the
common debtor, was originally conftituted by bill, or any other document. The
firft draft upon him ought fill to be preferable.

Upon the principles laid down by Lord Stair, b. 3. tit. 1. § 12. were the
competition between a bill prior in date, and a pofterior aflignation intimated,
there would be little doubt that the creditor in the bill would be preferable to
the affignee ; the affignation, without controverfy, would be preferable to a fe-
cond bill, drawn upon the debtor, after the date of the intimation of the affigna-
tion ; therefore the firft bill behoved to be preferable to the fecond, though the
fecond were firft protefted. 'What anfwer can be made to this? unlefs it be
maintained, that a bill, or order, is truly not preferable by its date ; that it needs
intimation as much as an affignation does; and that the only exception is of an
indorfation upon the back of a bill, which, from the nature of the thing, can-
not require intimation, becaufe the indorfee, while he holds the bill, is fecure
that the acceptor will not pay to another. But if this be law, Lord Stair’s doc-
trine muft be erroneous;  that a bill drawn by a debtor, though not intimated to,
or accepted by him, will be preferable to an arreftment or intimated affignation.’
If it be law, that a bill drawn upon a debtor, though not intimited to, or ac-
cepted by him, will eftablifh a right in the pofleflor, fo as to entitle him to be
preferved to a pofterior arreftment, or intimated aflignation ; it muft be a neceffary
confequence, that a prior, muft be preferable to a poﬁerlor bill drawn upon the
{ame debtor.

The petitioner’s bill is not only firft in date but it is ﬁrf’c payable The fe
cond payable fo long after the firft, muft have been meant only to carry the re-
fidue. If the competition had commenced, prior to Whitfunday 1732, Chal-
mers’ proteft would have fignified nothing ; he having nothing to demand before
Whitfunday. The petitioner behoved to have been preferred, as having parata
executio. Matters ought not to turn out otherwife, merely becaufe the competi-
tion has happened after Whit{funday.

Answered, A debt conftituted by bill, and one conilituted by bond, decree,
or open account, aré in very different fituations: A bill is, for the benefit of
commerce, confidered in law, as a bag of money ;.and enjoys a variety of privi-
leges ; which, in regard to bonds, &c. are not requifite. The debt originally due
by Sir James Dalziel to Burns, was not conflituted by bill; therefore the paffage
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from Lord-Stair, b. 1. tit. 11. § 4. firft referred to, does not meet the prefent queftion.
Lord Stair, when-he mentions ¢ payment- made pona fide by 2 pofterior order;
muft have meant, payment made on a bill, or an order on the back of abill:
For inftance,  a perfon takes two drifts, firft and fecond, of the fame bill ; he in-
dorfes the firft, and delivers. it, or fends it by poft, to the indorfee : The fecond
he-holds forne:time in his-hands ; and afterwards fends it with-a pofterior order, or
indorfation, to a-different perfon, who makes the firft demand. - “The perfon drawn
on pays-bena fide. o : : :

- The othér citation from Stair,: b: 3: tit: 1. § r2. that ¢ intimation being, by our
< proper. custom only, a-neceffary folemnity, holds not in orders, which ftand for
¢ affignations among merchants, strangers ‘efpecially, qui- utuntur jure communi

« gentiym ; this paffage regards foreigmers, and throws no light on the pmfenﬁ :

queftion. : L e , _
“The argument that & bill prior in date: is preferable to-an-affignation intimated,.
and confequently to a fecond- bill; is inapplicable ; for. no conveyance of adebt,.
fiot conftituted by bill, ean hiawe:the privilege of indorfation of 2 bill, fo as.to be:
effe@ual withiout intimation.. A bill not indorfed; would not be preferable to an:
dffigration- intimated, before the bill was _prefented to.the debtor ; confequently
would not be preferable to a bill pofterior in date, firft intimated. .
" Itis of no importanice; that'thie petitioner’s, bilk-was firft- payable.. Tor the fe-
cond: bill contains no intimdtien to the perfons to whemit was direCted, that any.
former bill had: been: drawn. - It was. a: fimple draft, to.pay a.certain fum, at a:
certain.day. It was prefented and intimated to ‘the debtor before. the. prior bill.
The firkt intithaticn: completed the- conveyance,. whatever: was the term of pay-
ment ;- Nor can:the'timé; when thefcompctitiori"oecmred» make any difference..
Lord Ordinary; Ekbier..© For Petitioner;. H..Home..  ForcRefpondent,. Fas. Gedderi.
‘ - Fol. Dic.w. L. p. 97.  Session Bapers in. Aduvocates’ Library..

SECT. VI -
Idorfation..

-ryﬁﬁ: - Fidy'8.. A } : -
- Jonn: Mrrcaery, Merchant in EdinBurgh; against: ALEXANDER. BROWN;:
' ~ Merchant. there.. . ‘

ALEXANDER. BmwN-xhavihg; accepted a:bill dtawn;uperf;fhim.A by Thomas Seot;
merchant in. London, 20th:O&tober. 1713, for the fum.of L. 51 :'58. Sterling, pay--

able torhimfelf,._ or order; the firft of Apri thre_aft_er,uto‘reimburfe Thomas. Scot,;.

of a bill. drawn by- Alexander Brown. upon. Him; payable:to Robert Wilkes, on the
fuid firt day of April: Upon the 3d of the. faid month.of April, when.both thefe:
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