
Tay LoeDw Oimunat I preenced Mitchell the arrefter, in refpea of his dii-
gence, to the intereft produced for! William Mitdrelh'-William Mitchell, in a pe;
tition, pleaded; That there was ta competition between creditors of James Gray.
The petitioner is not Gray's ceditut, but the Earl's; having paid Gray full value
for the draft on- the EarL Having intimated his right by- the proteft taken; he
became as effieenay, podeffed, of the debt, as if the Earl had granted a band
for it to Gay; which Gray had- aftgned to the petitioner; and which the peti-
tione hakintimated James, MitchelPs diligence, thereftoe, commenced after
Gray was- dbiuded, and annft be Aterly ineffediual.

Amwered: Agprotefrfr non adceptance, ought not t6 be accounted equiva-
leneuto-aw intimtedi affignatiow ; for the- drawer of the bill continues; liable;
whereas the affiguee has no recourfe on the cedent. Aefidda Gray wais, bank-
rupt in ternw of the fttute of ri6i; fe that whatever tie Earl owed to hing, was
fubjed-only to thoi gnace of his creditors, not to hi& own arbitrary difpofal.

Tha Loe altered the Lord. Ordinary's interlocator; and preferred the holder
of the draft to the asrefker.

Lord grdinAry, Lord stiea C/crli ForPetitioner, P. Wedderburn.. For Refpondent, P. Bojl&

Fol. Dicz. V7 I po. 9,7. Session Papers in Advocates' Library..

1737. Bebrury., KA4 agaist Ca .

Rxciann Bupai- of claxleslOR, drewsa billdited 30thJu4y 1t73;,upon Sir James
Dalhiel of Binns,. for L.oo Scots,, payable to Ker of Houndwood, or order, be-
twixt and Martinmas then next.. This bill was prefentedi and preteaod for non-
acceptance, 6th May 1732..

Burn drew another bill, dated 6tl Auguft' 17 I1 UpO Sir James, for1. 25

Sterling, payable to John Parkhill. or order, againt iWhitfunday thereafter;
which was indol.ed- to Alexander Chalmers;. and protefted for non-acceptance
upon 7th Auguft 1731.

Ker,.the purfuer of this adlion, reprefentative of Ker of Houndwood, to whom
the firit-mentioned bill was payable, in a competition before the Sheriff, pleaded
preference on the debt due by Sir James Dalziel, as having the firfi bill diwn
upon himn The Sheriff preferred. Chalmers,. helder.of the fecond bill; as having
the firft proteft for non-acceptance.

Ker raifed advocatign. Lord Elchies Ordinary £ repelled the reafoan of advo-
catipn; found.no iniquity,; and remitted the: caufe.'

In a petition, pleaded, Intimation has not been confidered as a neceffary fo-
lemnity towards eftablithing a right by bill; Stair, Inft. b. I. tit. II. §,7,; and,.

b. 3. tit. 1. § 12.
Let it be fuppofed the debt. due .by Sir James ialziel were conflituted by bill.

A fimiIple indorfation would carry the right to it; and the indorIfe could not be,
excluded by arreftment or affignation; neither could he run any rifk for-want of

No 6r.-
Though a
fimpl indor-
fatibn on, the
bick of a bill.
makes a full
conveyance,
w ithoat ne-
ceffity of in-
tination; a
draught upon
a debtor muft
be intimated;
fo as to give
preference,
if notaccept-
ed.

No 6o.
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No 6r. intimation; for having the bill itfelf, the acceptor could never be in bonafideto
pay the contents to any other perfon. It could not be this cafe which Lord Stair
had in view, when, in the paragraph firft alluded to, he thus exprefred himfelf:

The firft order carries right to the fum in the bill without neceffity of intima-
tion; yet payment made bona fide, by a pofferior order, fecures the payer.'
It muft have been fuch a cafe as the prefent that Lord Stair had rn his eye.

And, according to his opinion, the firft bill ought to be preferable; though Sir
James might have been in bona fide to pay Chalmers, holder of the fecond bill,
delivering up that bill to him, along with the original grounds of debt.

There ought to be no difference in point of law, whether the fum due by the
common debtor, was originally conflituted by bill, or any other document. The
fitf draft upon him ought ftill to be preferable.

Upon the principles laid down by Lord Stair, b. 3. tit. . 12. were the

competition between a bill prior in date, and a pofterior affignation intimated,
there would be little doubt that the creditor in the bill would be preferable to
the affignee; the affignation, without controverfy, would be preferable to a fe-
cond bill, drawn upon the debtor, after the date of the intimation of the affigna-
tion; therefore the firfit bill behoved to be preferable to the fecond, though the
fecond were firft protefled. What anfwer can be made to this? unlefs it be
maintained, that a bill, or order, is truly not preferable by its date ; that it needs

intimation as much as an affignation does; and that the only exception is of an
indorfation upon the back of a bill, which, from the nature of the thing, can-
not require intimation, becaufe the indorfee, while he holds the bill, is fecure
that the acceptor will not pay to another. But if this be law, Lord Stair's doc-
trine muft be erroneous; ' that a bill drawn by a debtor, though not intimated to,
or accepted by him, will be preferable to an arreftment or intimated aflignation.'

If it be law, that a bill drawn upon a debtor, though not intimated to, or ac-

cepted by him, will effablifh a right in the poffefror, fo as to entitle him to be
preferred to a pofterior arreftment, or intimated affignation; it muft be a neceffary

confequence, that a prior, muft be preferable to a pofterior, bill drawn upon the

fame debtor.
The petitioner's bill is not only firft in date, but it is firft payable. The fe-

cond payable fo long after the firfi, muft have been meant only to carry the re-
fidue. If the competition had commenced, prior to Whitfunday 1732, Chal-
mers' proteft would have fignified nothing; he having nothing to demand before

Whitfunday. The petitioner behoved to have been preferred, as having parata
executio. Matters ought not to turn out otherwife, merely becaufe the competi-
tion has happened after Whitfunday.

Answered, A debt conflituted by bill, and one conitituted by bond, decree,
or open account, are in very'different fituations. A bill is, for the benefit of

commerce, confidered in law, as a bag of money ;.and enjoys a variety of privi-

leges; which, in regard to bonds, &c. are not requifite. The debt originally due
by Sir James Dalziel to Burns, was not conflituted by bill; therefore the paffage
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from LordStair, b. i.tit. ir. firfltreferredto, does not met the prefent queftion. No 6t.
Lord Stair, when -he atioiis . payment made bona fide by a pofterior order,'

muft have meant, payment made on a bill, or an order on the back of a bill:

For inftance, a perfon takes two drafts, firft and fecond, of the fame bill; he in-

dorfes the firft, and delivers it% or fends it by poft, to the indorfee : The fecond

he holds fome time in his hIAnds; and afterwards fends it with pofterior order, or

indorfation, toa different perfon, who makes the firfit demand. -The perfon drawn

on pays benafide.
The other citation from Stair, b 3. tit. I. 12. that 'intimation being, by our

proper custom only, a neceflary folemnity, holds not in orders, which Rland for

affignations among merchants, strangers efpecially, qui utuntur jure communi

gentium/' this paffage regards foreigners, and throws no light on the prefent

queftion.
The argument that a biR -prior in date is preferable to-an. affignation intimated,

and confequently to a fecondbill is inapplicable; for no conveyance of a debt,

not conflituted by bill, can hwe;the privilege of indorfaitiom of aL bill,. fo as to be

effe4tual without intimationx- A bill not indorfed wouldnot be preferable to an

allignatiod intimated,. before the bill was prefented to. the debtor; confeqpently

would not be preferable to a bill poterior in date, fiefi intimated.

It is of no importance," that the petitioner's bill, was- fift. payable.. For the fe-

cond bill contains no intimition to the perfons. to whemit was direded, that any

former bill had been drawn It was4 a fimple drafe, to pay a certain fum, at a-

certain day. It was prefented and intimated to the debtor before, theprior bill.

The firit intimaticiy completed tbe cotweyance,. whatever Was the term of pay-

ment :-- or can the time-Whin. the competition occurred, make any difference.

Loa Ordmtary, Elkier., br Petitioner,. H.. Hhne. Far-Refpoadent,. Jas..Geddes.

Fol. 17ic. .'. 1. p. g9. Susion Papers in. Advocates' Library.
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Indorfation.

JbHn*MiiCHEL, 1Xerchant ih Edinburgh, against ALExANDER. BRowN,

Merchant there.
NO. 6z,ALEXANDER: BRnwNwhaving accepted a bill dtawn upon him by Thomas Scot, Atrhhd~awnu-on-hi After the hol-

merchant in London, 2otheQdober r71.3,for the fuinof L..5  : 5s. Sterling, pay- derof a bill,

able to bimfelf, or order, the frft of Aprithereafter, to reimburfe Thomas Scot, onthe back
'rX -ayale~t.Roof it, that he

of a bill.drawn.by Alexander Brown. upon, im, payable to Robert Wilkes, on -the had da awn a

faid firft. day of April: Upon the 34 of the faid month-of April,,when .both thefe feparate bilL

ests:ERCHANGEtgECT. *


