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act 2d Geo. I1. because not charged to be committed at the election to Parliament ; 2doy
That act gives no authority for summary complaint, the words being summary action on
complaint; 3tio, No action for the penalty on the act 16th, because though it extends
the act 2d Geo. II. to electors of delegates, yet non constat that the respondents shall be
such ; 4¢o, Still the trial must be by ordinary action in terms of the act 2do Regis; 5to,
No process for annulling the election on the act 16th Regis, because not said to be done
at the election ; 6to, Some of the Council disputed even the relevancy, that bribery and
corruption was not relevant to reduce an election, but only to pumsh the persons; 7mo, Not
relevant without specially condescending on persons time and place. 'We repelled all
the no-processes, and hitherto it could not appear whether there was place for the fines of
1..500 hbelled, t1ll a new Parliament should be called,—and the bribes given particular
persons were left too general,—yet as one was suﬁ‘icient_ly condescended on to reduce an
election, we thought we could not refuse the complainers an opportunity of proving other
bribes to particular persons. Therefore we pronounced an act before answer..

No. 40. 1754, Feb. 27. GLAss against MAGISTRATES of ST ANDREWS.

Grass and others presented a complaint 18th December that the Magistrates of St
Andrews after finishing the several steps of the annual election whereof the last was 8th
October last, three of the Councillors declining to accept, at a private meeting where only
15 or 16 were present without giving notice to the other Councillors what they were to
do, chose three new Councillors not of the Old Council agreeable to the set, but of Guild-
Brethren who had not been in Council. Answered, Ist, Not competent because the
remedy provided by the act 16th Geo. II. concerns only annual elections, and must be
brought in two calendar months. 2dly, Not rclevant, because after the annual election is-
over, the filling up of vacancies by death or otherwise is an act of ordinary administration,
and may be done quandocunque.. We all agreed that it was not competent because the
eomplaint was not within two months of the last step by the set of the annual election,
and accordingly found it not competent ; and the Court seemed also clear that it was not
relevant, but of that I had some doubt, for T thought there was a difference betwixt a
vacancy by death or by deprivation, and the case of the person elected his not accepting ;
for if acceptance is necessary the election’is not completed till he accepts, in the same wayv
as 1f one incapable were chosen ; but we did not determine that point..

CAUTIO JUDICIO SI5TI ET JUDICATUM SOLVI.

No. 1. 1748, Dec.13. CaArTAIN DUNDAS against M‘LEOD:.

THE question was, Whether caution found in the Admiralty-Court judicabian solvd sub-
sisted, though the defender died before decreet but after litiscontestation and proof? 2d,
Whether a foreigner being heir of blood to such deceased defenders who are not otherwise
within our jurisdiction, can be habiely called to make that caution subsist. Against the
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first quoted 20th January 1680, Hodge, (Dict. No. 5. p. 2034) We unanimously
found the cautioner not freed by the death of the principal defender pendente processu,
except the President, who thonght him free. 2dlv, We found he was liable notwith-
standing the heir was a foreigner.—27th January Adhered.

No. 2. 1751, Feb. 13. CHALMERS agatnst GORE.

GorEe being fined in the Court of Admiralty for certain goods and merchandises said to
be embezzled by him, while purser of His Majesty’s ship Winchelsea, out of a merchant
ship that had been taken at sea and sent in to Leith in winter 1745-6, on suspicion of
cither favouring the Rebels or of running goods, and which ship was by the Captain of
the Winchelsea committed to his charge, but afterwards liberated by the Board of Cus-
toms, and which goods were said to have been embezzled by him while the ship was under
lis charge ;—he found caution judicio sists, and in January last sisted himself, and his
bail-bond was given up and he committed to prison, at which time the Judge had found
him guilty of embezzlement ; and all that remained was to liquidate the extent,~when he
applied to be set at liberty on juratory caution,~which the Judge granted,—and he gave
in an inventory of his effects in England which were a mere trifle ;—and the merchants pre-
sented a bill of suspension of the Judge’s warrant of liberation. I thought whatever might
be the case, if this had been in the beginning of a suit where it was quite doubtful
whether there was any ground of action, yct now that he was found guilty, though the
damages were net yet liquidated, I could consider it in no better light than a suspension and
iberation of a decreet, which by the rules of this Court 8th November 1682 ought not to
passed on juratory caution. But the Iresident thought, that juratory caution judicio
sisti ought not 1n any case to be admitted, and there scems good reason for his opinion.
A foreigner arrested here till he find caution judicio sisti though he had effects in foreign
parts, and should consign a disposition, what security would that be to the creditor r—
And therefore we passed the bill.

CAUTIO JURATORIA.

No. 1. 1784, July 26. A. against B.

THE Lords passed a suspension and hberation upon juratory caution, notwithstanding
the act of sederunt to the contrary. The President said it has been in disuse for 30

years.

CAUTIONER.

No. 1. 1784, Feb. 15. CHALMERS against MONTGOMERY.

Tue Lords found the cautioner could only adjudge for what he had paid.—28th
February Adhered.





