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110 ~ ADJUDICATION wvp APPRISING,
1743. February 5 - ‘
MAXVS ELL of Dalfwmton and RIDDELL of Glennddeﬂ agam;t M:LXVVELL cf

Barncleugh

" T objeé’tlon to an adJudlcatlon that the libel, upon: the ﬁrﬁ albemaxlve, CoB-
cluded, that the lands fhould be adjudged correfpondmg, not. only to the prin-
cipal fum and annualrents, and fifth part more, -but alfo to the penalty, was not
fuftained, even to the effe@ of opening the legal ; in refpedt, the adjudication pro-
ceeded, not on the faid firft alternative, but upon the fecond.

For, even though there had been the like error in libelling upon that alterna-
tive, on which the adjudication did proceed, yet if, when the decree came to be
p1onounced that error, of pluris petitio, had been rectified, and decree only fought,
‘and: obtamed for the fums truly duc the erfror, in the libel, would have been no

Fol ch 0. 3. . 4 Kzlkerran (AD]’UDICATIO\T) No. 14.p. 0.

bjfuize, 3o GOR‘DON a‘édin}t Baix of Tu]lo_ch_., »
~ KenveTH BAIN of Tulloch, and Roderick Dingiwal .of Cambufcurry, were

“bound together in “feveral obligations ; and ha.vmg ‘made a clearance between

themfelves, and fettled the feveral debts which each was bound to relieve the
other “of, Tulloch, befides, granted bond to Cambufcurry for L. 500 fterling,
which he afligned to Sir Robert Munzo of Foulis; but, before the affignation,
arrefiment had been ufed in the hands of the debtor, at the inftance of M‘Leod
of Cadbell; and, in a multiple-poinding, Cadboll was preferred to the extent of
xhe debt, on whxch he had arrefted.

Tuﬂoch’s eftate” being ad_]udged Slr Robert Monro raxfed an adjudlcatlon to bc
wighin_year and day; and it bemg objeé’ted to 'him, that he could take*decteet
for no more than the furplus of the fum for which Cadpoll was preferred: 2do,

. "Fhet the debtor had right of retention. until he was relieved of certain debts, in

which he was bound for Cambufcurry ,-—-Decreet w flS pronounced refervmg all
.1t muft_be obferved, that, before. the decreet, er Robe,rt'had purchafed thc
dEbt ~.on which C‘adboll’s arreﬁment proceeded, -but: d}d ‘not plead upon it in that

X procefs ,

John Gordon merchiantin E dmbm‘gh as difponee from Sir Rabert Monro n-
ﬁﬁed in & proce{‘s of miails and duties, ‘on the adJudrcatlon -and d‘r dbove” de-
fences being proponed and infifted on, as relévant, not only to reduce it to the
fum for which it ought to have been pronounced, with penalty effeiring thereto,
but to cut down the accumulations altogether ; which, being penal, ought not te
be incurred, when, by reafon of the pluris petitio, the debtor was not bound te
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pay the whéle Hemzind:-and Was IIOt a‘ﬂowed uo make 'h1s dei'eﬁces m the adjudl-
cation, but thefe referved : .

The Lord Otdindry refufed this demand -and, 28th November, 1746 found a
balance due on the adjudlcatlon fuch as arofe on reckoning the intereft and pe-
nalties on the fums due ; in which was included Cadboll’s debt, in the perfon then
of the ad_]udger

Pleaded, ina reclalmmg bill, That no accumulations ought to be allowed as the
debtor was not owing the full demand and was not allowed to make his defences ;.
but the purfuer infifted to take decreet for what he was not bound to pay : Cad-
boll’s arrefiment was a good defence; and, though the purfuer had purchafed it,
yet he’ made no intimation thereof to the defender, nor ufed that debt as the title
“of his diligence ; and it was allowable to make ufe of arguments, ‘arifing from the
Itn&nefs of forins,. te defend agamﬂ: penal coni'equences Nor was it only in. point:
of form, that it was neceﬁ'ary to found. upon the tranfmiffion, but alfo in {fubftan-
tial jultice ; for otherwife, it remamed ftill in the purfuer’s.power to convey that
debt, retaining in his own ‘perfon the ad_]udlcatmn 2ds, The. defender was not
bound to pay, nll relieved: «of his engagements for Cambufcurry, which he neither
was at-pronouncing the d;ecreeg, _Jor:as yet: ‘When that was done, he fhould be
ready to pay the balance but as this was a good. defence for not-payment he:

could not be fubJe&ed. to a0y penalty

Anfwered When an, a,d]udtcanon was ,pronounced, refervmg contm executzanem,n

and any }ledpéhon was afr,erwand& made from the fum, the confequence ought not
to be the ﬁnkmg off the whole penalty and accumulaticns, but; the reftriting the
adjudxcatxon to what it ought to have been pronounced for ; that this one was

rightly. taken for the whole bond, comprehendmg the arrefted fum: . For, if that

objection had.been. then to have, been confidered, it “would’ ‘have been anfwered,
. That the arreﬁment was. only an mcumbrance on Sir Robert s right, and was then :
in his. perfon, as it fill is; nor. copld. it weigh, ‘that he mxght have affigned the-
debt: whereon,rxt proceeded as he had not done ‘it, but pleaded on it now, as he

might have done at pronouncing; the.decreet.. 2ds, As Tulloch and-Cambuf--

curry were mutually engaged for one anether, and their claims of relief pretty
~ near equal, when they adjufted matters between them, befides which the bond:

purfued on'was granted ; Tulloch’s claims ought not to be fet up as-a pretence for

not paying his liquid bond, when they were compenfed by Cambufcurry s upon.-

him.. Thefe, it could not be pretended, were cleared at the date:of the adjudi- -

' cation, whatever might be the cafe now, which was a queition wherein the Lord
Ordinary had pronoanced an mterlocutur and which lay before. the Court,.
upon petition and anfwers. ‘

‘The queftion was firlt put, Whether accumulations fhould be allowed on the-
arrefted fum? And then, Whether they fhould, notw:thﬁandmg be allowed on-t
the remamder’
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An adjudica-
tion not an-
nulled, but
reftricted to
a fecurity,
notwithftand-
ing of an in-
excufeable
pluris petitio,

112 ADJUDICATION ann APPRISING.

Tuz Loros found, That the adjudication did only fubfift as a {ecurity for the
principal fum, annualrents, and neceffary expences.

A&, Lockbart. Alt. H. Home. Clerk, Forbes.
D. Falconer, v. 1." p. 261.

1747. November 6.
Ross of Calroffie, and other pof’cponed Creditors of Ross of Eaﬁerfearn agam.rt
Barvacowan and DavipsoN. .

Ix the ranking of the creditors of Eafterfearn, it was ofjeied to an adjudica--
tion, produced for Balnagowan and John Davidfon, affignees thereto, from Rofs
of Ankerville, That the fame was void and null, as proceeding upon a decree of
conftitution, at the inftance of Ankerville, for a fum much beyond what was
due ; and that not obtained through overfight or miftake, but pefima fide, on the
part of Ankerville; in fo far as, after Eafterfearn had alleged, upon a fitted ac-
couni between Ankerville and him, as in Ankerville’s own hand, reftri®ting the
fum of L. 9540 purfued for, to the fmall balance of L. 1284 Scots; and that
the matter had thereafter been allowed to lie over, till- Eafterfearn’s affairs had
gone into fuch diforder, that no appedrance was made for him in any procefs ;
Ankerville at a fide-bar calling, reprefented by his procurator, that he had pro-
duced in the clerk’s hands the fitted account founded on, which noways proved
the defender’s allegeance ; and none appearing for the defender, the Ordinary
decerned for the L. g540 libelled ; although that very account then produced,

‘reftri@ted the balance due, to the fum of L. 1284.

Had the pradice of the Court in former cafes, been followed in this, the ob-
je@tion muft have been fuftained; for, hitherto the Lords have been in ufe tg
confider adjudications, to be of then nature indivifible, and therefore /#rifo jure,
to be either valid or null i tofum ; but neverthelefs, in refpe of long pradtice, to
fuftain them ex equitate, as a fecurity for what was truly due;. efpecially where
the queftion was only between the creditor and the debtor ; but rarely in a com-
petition of creditors ; and only where the debt was fmall, and proceeded from
fome innocent miftake. But wherever the defet appeared to proceed from de-
fign, the Lords have been in ufe, in a.competition of creditors, to fet afide the
diligence in totum 3 in fo much, that where an adjudication proceeded upon dif-
ferent debts, contained in one accumiulation, becaufe of a grofs error of pluris
petitio with refpect to cne of the debts, the adjudication was found void i totum,
even as to that debt, againft which there lay no. exception ; 1ft December 17338,

'Baird of Cowdam againft the other creditors of Catrine, (No 19. b. t.)

‘But in this cafe, a very different reafoning prevailed, viz. That although when
apprifings were in ufe, wherein there was a value put upon the lands by the
meflenger, apprifings behoved either to fubfift or to fall in fotum ; becaufe, where
there was a pluris petitio, there was no afcertaining, without a new jury, how



