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1745. February 21. BoNTEIN against BONTEIN.

A raTHER bound himfelf to pay his fon L.20 per annum. He became unable:
The defence of beneficium competentiz was fuftained ; although the fon was thereby
reduced to indigence.

*.* This cafe is mentioned in the cafe which immediately follows,

:-:'
1749, November 30.
Hocc.of ‘Cammo against JuLia, &c. Hocaes, his Grandchildren,

Tuz cale between: John Hogg and Julia, &c. Hoggs, Hhis grand-danghters, by
his eldeft fon, deceaft, wide ftated 21t July 1749, woce Eraup ; where the faid
grand-daughters were found preferable for the provifions-made for them in their
father and mother’s contraét of marriage, to the liferent. therein referved to their
grandfather ;. bug reserving to him to be heard, How far he is entitled to the bene-
Siciwgn competentiz 2 And the debate upen that peint being now repoited by the
Ordinary—~Tug Lorns ¢ found him entitled, upon, the beneficigm compelentic, to
“ L. 30 Sterling yearly, and that over and above L. 100. Scots, which, in his fon’s
‘ contrat of marriage, was provided 3s am yearly aliment to. an infirm daugh-.
“ tar,’ ~
As po.doubt was made by the Lords, But that the benefiinm compatentie oh- .
tained with us, notwithftanding of two decifions, ong ebierved hy Gosford in the
1609, (supre); and another by Harcarfe in the 1687, (supra); 2a our later practice
had, from example-of the civil law, fuftained it 3 fo, in the reafoning among the
Lords, the mature of it was opened-and explained in a.maore diftiot manner thap |
is-to be:met with in any of the writers.upon our law.

- It was-obferved, that although it:may have taken its: rife fiom the obligation .

_upon children to maintain their parents, it was neverthelefs of a very different-

nature from the action to aliment, in fo much, that it is competent, even where -
the action: to aliment does not lie. The aion. to aliment only lies, where the -
child has to fpare, over what is-neceflary to aliment himfelf; as in no cafe can one -
be obliged to aliment another, who is no more than able to aliment himfelf. But .
the beneficium competentiz is a right, which lies to the parent ‘againft his children,
who happen. to be his creditors, of retaining ne egeat, even though the .effet -
thereof . thould be to expofe the child to poverty. .

‘An inftance of this.occurred in the year 1745, between: Bontein of Mildovan
and his fon. ‘The cale was, Mildovan had bound himfelf to. pay to his fon L. 20.
Sterling yearly for his aliment, which was but: a . moderate fubfiftence ; but it
happened that the father’s circumftances fell fo low, that he was unable to pay it, .
and the Lords fuftained his defence againft payment upon the deneficium compe-.
tentie, although the fon was thereby reduced to want. In like manaer, an ace
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tion to aliment does not lic againtt grandchildren, while there are children able
1o aliment their father, and who are primo loce liable ; but the beneficium compe-
tentie being a right in the parent of retention ne egeat, obtains, notwithftanding
there be ather children able to aliment, and who, in an aftion for aliment, would
be primo loco liable.

And accordingly, the Lords repelled the two defences pleaded in this cafe for

the faid Julia, &c. Hoggs, That the whole remaining\fund of the father’s effets

was no more than fufficient for a moderate fubfifience to themfelves; and that

John Hogg, their grandfather, had two fons in opulent circumftances, able to
aliment him ; and found him entitled, on the beneficium competentie, to L. 30 Ster-
ling yearly, and that over and above L. 100 Scots yearly, for the aliment of his
infirm daughter. S~ . o

But, after pranouneing this intetlocutor, 2 difficalty. occurred in the execution.

John Hogg was dehtor to bis grandchildren in nothing ; nor was there any real
eftate on which he had fecurity, other than the houfes in Edinburgh, on which
the widow's liferent, which exhaufted them, was preferable; and, as fhe was to
him 3 firanger, and an qnevous creditor, the beneficium competenti® did not ly
againft ber ; and TrE LorDs, without determining any thing, ¢-Remitted ta the
¢ Ordinary ta hear parties on the method of execution ; but gave this hint, that
as the widow had a perfonal obligation for ber kiferent, fhe might, upon her Bar-
ring John Hogg from the houfes upon her preferable right, be obliged to affign
to him the perfonal obligation, whereupon he might adjudge: the L. 1000 bond,
which was refting. of the price of Sauchton, and was heritable g2 excluding exe-
cutors; and, when the grandchildren came to attack that fubjed, he would ex-
clude them to the extent of his beneficium competentia : And, accordingly, upon
the Qrdinary’s report,. this method of execution appeared to he competent.

This judgment was, upon an appeal, reverfed. : ‘

. o Ful. Dic. v. 3. - 73: Kilkerran, No 1. p. 67.

* % The fame cafe is reported by D. Falconer :~

Joun Hoce infifted, that the beneficium competentie, on which it was referved
to himto.ha heard, 2 1ft July 1749, (voce FraUD), was due to him as a parent, and>
craved to be allowed the fame ; in confideration that his grandchildren, by the law
of nature, were bound to aliment him ; and that, in the modification, confideration
ought to be had of the aliment he was obliged ta afford to his daughter Margaret,
whofe circumftances of health made it neceflary. ' SRR

Ancwered:, The Tady is a firanger te Mr Hogg, fono heneficium competentic
can be pleaded againft her: And, with regaid to the- children, they contend,
that the bengficium competentiae doga not abtain in the law of Scotland : Befides,
they are not afking any thing from their grandfathes, which is the cale in which
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it is allowed by the civil law ; but have been competing with him on their feve-

‘ral interefls in a fubje@, and have been found preferable ; and for the fame rea-

fons are preferable to Margaret. And, with regard to his claim of aliment, there
remains only free to them 1oocl. Sterling, in lien of the provifions contracted;
which is a fmall enough aliment for four young Ladies.

Replied : 'This benefit was allowed to a father, 21ft February 174 5, Bontem
againft Bontein, - (supra).

Observed, That the beneficium competentie was more extenfive than a claim of
aliment ; for, in an aion of aliment, it was confidered what the defender could
fpare : But, upon the exception of competency, the confideration was what the
defender, in that cafe, could pay, referving a competency. And here Mr Hogg’s
grandchildren were demanding from him, as their claim was a reduction of his
referved liferent : That with regard to Margaret’s intereft, the reducion was
upon Fraud ; and it would have been equally fraudulent in him not to have re-
ferved poWer to grant her an aliment.

THE Lorps, 25th July, ¢ found the defender entitled in this cafe to the Zene-
Sficium competentie, to the extent of a neceffary aliment, which they modified to
the fum of 30l. Sterling for himfelf, and during his life ; .and 100l Scots money
for his daughter Margaret, payable to the defender during her and his joint lives ;
and to herfelf after his deceafe, durmg her life.’ And this day, on bill and an-

- fwers, adhered.

This was reverfed on an appeal; but without prejudice of any remedy that
might be competent to Margaret for her annulty on- the death of her father
which was referved.

1750. July 13.

It being referved to Margaret Hog, by the decifion of the Houfe of Peers,
reverfing that mentioned 30th November 1749, to infift on any right the had to.
the annuity of L. 100 a-year, granted her by her father, in virtue of the re-
ferved powers in his fon’s contra&t of marriage, payable after his death, and fhe
infiting therefor, :

Tue Lorps found {he was not intitled thereto in competition with the pur-
fuers. )

D. Falconer, v. 2. p. 118, 173,

—
14748. Fuly 11 PaTrICK REID against MaTHEW DONALDSON..

Patrick Rem obtained decreet of cessio bonorum againft his creditors. After-
wards, Donaldfon, one of the creditors called in the cessio, purfued Reid for pay-
ment of his debt, obtained decreet in abfence, and was proceeding to do dlhgence

‘ ‘agaml’t his effe@ts.—In a fufpenfion,



