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A cafe, in
which is ad-
mirably ftat.
ed, the cpn-
firuétion of
the a&t 1696,
in general ;
and in parti-
cular with
regard to the
criteria of
bankruptcy.

Ftgo BANKRUPT.

Replied, In our law, facls and deeds are reciprocal terms: The transference.
here objeted to is an alienation, and a fa& or deedt, whether reduced to wiiting
or not. No injury can happen to commerce; a fair purchafer, for a price,.
cannot be affeced by the ftatute. Indorfations to bills-are moft of all favoured.
by commerce ; yet they fall under the law, when granted for a prior debt. A
fale, fuch-as figured, intended to pay the creditor’s debt, would be feducible as
fimulate. If the partial deed of the bankrupt be fet afide, there is no foundation
upon which the receiver of the goods can ftand, in oppofition to the purfuer, who
has done legal diligence. The gocds muft be underftood to remain in donis of the..
bankrupt, fubject to fuch diligence as has been led againft them.

4 . See Seffion-papers in Advocates’ Library, .

i e —
1743. Fcfbruary 9 | CREDITORS. of HaMiLToN against HeNgy. .

, ThHis a&t refpects only preferences granted o creditors of the bankrupt: )
: See The particulars No 173. p, 1092,

1750. November 9. - = g
"The Earw of Hopetou, and cther Creditors of Jounsron,

against NisBET
of Dirleton, and INNEs. ’

-~ ALeXanDpER INNEs being creditor to James Johnfton.in L. 159 Sterling by bill,
ufed diligence againft him by horning and caption in June 1746 ; and Johnfton
being unable to pay, gave an heritable bond of corroboration, on. the 17th July
1746, upon his houfes in Edinburgh, upon which inféftment was taken, 4th De-
cember 1746. ‘

William Nifbet of Dirleton, being creditor ta the faid Johnfion in L. 163 Ster-
ling by bill, ufed horning and caption thereon, and imprifoned Johnfton in the
tolbooth of Edinburgh upon the 16th Auguft 1746 ; but he having agreed to
grant heritable bond to Dirleton on the faid houfes in Edinburgh, he was liberat-
ed upon the z0th or 21ft of Auguft, and immediately thereafter granted the
heritable bond, whereupon.infeftment was taken on the faid 4th December 1746.
This heritable bond bore to be in corroboration of the debt and diligence, and by
it Johnfton became bound to pay the debt againft the 2oth September 746,
And it further bore this {pecial proviso, That the granting the faid fecurity fheuld:
not hinder Dirleton from ufing the forefaid diligence by horning and caption
égainﬁ,]ohnﬁon, between and the {aid 20th of September, or at any time there-
after. : _

- Thefe fecurities remained a fecret to the Earl of Hopetoun; who was a con-
fiderable creditor, till the infeftments were taken ; at which he being alarmed,
certaif treaties enfued ; which proving ineffetual, the Barl, for himfelf, and others
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‘wité had conveyed their debts ta him, hiought & redu&mn in Nervember 174.8 of
the faid beritable: Honds, upon:ehé: flatdte 1696. "

. Atid a8 the diligehce bir homing dnd captian,; and tbe imp;«;fogmcpt,[ ymge m--
finded, -the. Ordinary; to wherhit was remitted to dicufs; the reafonsof! reduc
tion,. ¢ Allowed:the purfurers to:prove, the infolveney ;’ and-aceerdingly ]nhr}ﬁon s

debts were praved to. amonnt:fa about’ L.1300 Sterling, and. his: only: vifible -
cftate, the failk houfes 3 .Ednnbm'gim, ta he worth between-Li 76001 L 8@&8&% »

ling, anpd ac.mere.

Whenthis Im:ooh came 'm besadvz&d, the caufe was pu.t.,o,ﬁ' fow ibsne days, that ¢
the lawyers might inquive,: How. the fac floed in. the Lady- Rachan’s. cafe, deter- -
mined: gth Febtuary 1743, Ne:73.p. 1092, when it-appeared, that; in that.cafe, -
tha realon-ef reduion: hail been crepelled on-this grauad,:that .the .debt, upon -
which: thﬁ&mmlﬁunnenthad proteeded, -being. paid and difcharged; and fo. the -
perfon nat-vnder-caption atithe titne:the .deed. quarrelled. was. granted, the-. cafe :
did: ot ull -under the 2 6f Barliament ;. the; Court being; tirea. of opinion, that, .
in: ordgr to-faund-the. redu@ion upen the flatute, the three. requxﬁtes of bank.rupt- -
¢y,; diligenisechy botning end: ‘cigtion, infolyency: andvlmgnfanment, muft all-con. -

cur at the time of granting the.deed.n

And, npotx the fame- pmmpdd, as thefe rg:qmﬁﬁes daé naﬁ com:un in the prefent
eafe when the.deedts. quarredléd: weve. granted, the. Lords, upon the :zoth. July -
1750, by plurality: of voices;:! Repelled. the reafens of redn@ion,.and -found that -
¢ the writs-called:for wese:nvaf restircible: upon the ack 1696, -notwithftanding of -
ifs. hexing béen obferved- by the. ininenity,: that, -even. according to the reafoning |
inithe'cefe of Lady-Rachali, Inines's fecurity. inthis; cafe -fell. under .the act.of -
Pa:rkamcm, ashaving heeih mn&&wnﬁlln 6t days before ‘the bankxuptcy,, what. -
ever might be faxd as to Du‘}eton, whofe fecunty was gra.nted -after: th;e dcbtor N

was liberated. -

. Againf this mt«rlocumr sthe purfuess. reclam& amh mthm petltmn, mfmm. .
ed the Coort, for the firfk time, of the.above. remt;ed proviso in, Dirleton’s, heritahle -
bond, whereby, notwithtanding of the-bond.of correbaration, liberty was, refery- - -
ed to.ufe the diligence of horning apd:caption,. which diftinguifhed: the cafcafmm ;
that. of -the: Lady Rachan; where: the.debt..had. been: pakd. and. dxfcharged, when -

the deed-quarrelled was, granted.

No 2 3@}

The Lords altered their former mté:loeuto;‘s,and ﬁsund, That both “the; hem, .

- able bosids were seducible- upon: the-a( 3696, and reduced  the -fame. accqrd-
* ingly: 3 the effe@ . of iwhich. svas ro otlies. than:to brmg.n ther puxﬁxcrs and.de. -
fanders ﬁdﬂ pavsy 5 as:the puxfuens wexe no otbejzways., pr;judxced tham by . th'e .

-prefescncg of.she defenders. .-

The Lady. Rachan’s: cafe. had:. too. mnch‘ rt:gaxd paad'to it at prpnauncmg ;he :
£e.rmc:r‘ interlacugors . As.it was buta fingle.decifion,. of sathiera’ fingleiimerlocys -
tor, zeyer brought hitider review, o the pointhereby: deteimhined was :not necef: .-
faty tothe decifionof the caufe; asthe fecurityrwhiechi the lady had, grasted was
given by her as cautioner for a thizd party, ‘whicly at.ghe: fams tipe, was-found . -

not-to fall ender the fintute.
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- But what is more material, the plurality came now 'to think it a wrong judg-
ment : For, in the firft place, however the doétrine fuppofed in that judgment,
that all'thé three reqmﬁtes~mu{’c concur at the time when the deed quarrelled is
granted may be at leaft intelligible in the cafe of aGtual imprifonment, it is really
not mtelhg;xble in other cafes, particularly in the tranfient act of forcibly defend-
ing. But the {ubftantial argument againft that Judgment was: this, That the a¢t
of Parliament was intended to fix the banktuptcy. at a precife period, namely, the
impxifonment A man may for many years be under horning and caption, and

_he inay, during the fame period, be alfo ibfelvent, but the ftatute does not pro-

ceed upon thefe to declare him notour bankrupt... But. when to thefe any of the
other alternatives are fuperadded ; which are imprifonment, ‘without diftin&ion
whether it laft for an hour or an- year ; retiring to a fanGuary, alfo without diftinc-
tion how lon'r he continues in 1t ; forcibly defending, fuppofe it to.be but one a&;

this fixes the party to be a notour bankrupt from that moment.  Nor can the
ftatute otherways: admit of a-found meaning, when it is not conceivable how
otherways the fixty days before or after the bankruptcy can be computed, than
by {uppefing the bankruptcy fixed to a precife point : The three requifites muft
once concur; but, if they once concur, he muft for ever be held bankrupt, quoad
all and each of “his creditors, who were fuchr at the period fixed by the ftatute for

" his bankmptcy ; and no after incident, by the creditors, at whofe inftance he was

1mprxfoned liberating him from prifon, or even difcharging the debt, can deprive
them of the right of reduétion competent to them by the flatute: And were not
the ftatute to be fo underftood, the creditor ufing diligence would have the fole
power over the bankrupt ; and by confenting to his liberation, or difcharging his

_diligence, could put an end to the rlght of other credltors contrary to the very
intention of the ftatute. ‘

And whereas it had been argued in the cafe of Lady Rachan, that it were abfurd
to fuppofe, that one who had been once bankrupt and had thereafter acquired an
opulent eftate, fthould neverthelefs be fuppofed to continue ‘all the while bank-
rupt; and that all rights in that time granted by him fhould be reducible as
granted by a bankrupt; it was anfwered, that ‘there was no abfurdity in it ; for
the ftatute makes no provitien for creditors that become fuch after the bankrupt-
cy ; and if they neglect to obtain payment of their debts while their debtor conti-
nues to be in good circumftances, they have themfelves to blame.

It has only been omitted to obferve, that, in the prefent cafe, fome of the Lords
were moved, with the hardﬂup it would be; to: make a creditor’s own diligence de-
feat the fecurity he had obtained by it, ‘which was' Dirleton’s cafe, who, by his
1mpr1fomng the debtor, procured the heritable bond.. But howeve1 fuch reafon-

ing might be proper for the legiflature, it was improper for a court of law: The

law hath faid, that if .an infolvent debtor, under horning. and caption, fhall be
imprifoned, all fecurities granted by him to his creditors fhall be void, whether to
the creditor at whofe fuit he is imprifoned, .or " to another ; and the law muft take
its courfe.  See No '176:p..1098. S '

« Kil,éerrtén,ANo I4. p. 50.



