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The annui-
tants of the
York-Build-
ings Com-
pany had
‘right to an-
nuities to the
extent of a
eertain sum,
and security,
by infeftment

> for a smaller

sum, Whether
2as the sum
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as personal as the conditions in the alleged cases ; and particularly- this  settle-
ment is ptécisely the samie with that made by Simon Main, who putting the
estate out of him, reserved potestatem disponendi. If the estate might have
been adJudged for his debt, it proceeded from the contractions being an exercise
of the power, which might afterwards have been made effectual by diligence.
Duphed Solonig as there was no infeftment, the estite remained in Lord Lo-
vat, and came to the Crown by his fotfeiture, and was rightly surveyed ; and
the claimants-could only pretend as creditors to take it again fiom the Crown ;
this was a personal, or, as an English lawyer would’ express it, an. eqmtable
right ; but, on the other hand, there was in Lord Lovat an equitable right of
chsposmg of the estate at his pleasure, which rendered it ineffectual ; and there

“ivas no equity that the chiimants should now take from the Crown an estate
. forfeited by the Lord Lovat, over whlch the disponees never had any cﬁ'cctual
- right.

*"« Tus Loros found the feudal and real rlght to the estate. bcmg in thc persort

" of Simon Lord Lovat, and he vassal to the Crown therein, at the time of his

treason and attainder, and that noththstandmg of the pcrsona] right made to
Simon Fraser his son, full powér was reserved to ‘Simon -the father, to charge
the estate with debts at pleasure, to alienate the same, by granting feu- rights
and wadsets of the whole or part thereof, as he thought ﬁt, and to apply the
same to what uses he thought proper during his life, without being account-
able’; that the infeftment of property did remain in him for'all these ends and
pm‘poses; and that the real and substantial estate of fee and inheritance, did
continue and subsist in the said Simon Lord Lovat; and therefore was forfeit-
able for his treason, and was by his attainder forfextablc accordingly ; and there.

- fore’ dismist. the clalm.

Act. R. Crazgie, Ferg:mu et alii, Als. The King's Cqu;ﬁek. Clerk, Forbes,
‘ ' D. Falconer, v. 2, No 166. p. 192,

1750. December 21.
The Duke of Norrork ggainst. The ANNuITANTS of the YORK-.BUILDINGS
Company.

AY

IT is cnactcd 6t0 Geo. 1. for enabling such corporations as ‘should purchase

* estates forfeited by the Reébellion in 1415, fo grant annuvities forth thereof,

¢« That it should be lawful for bodies pohtlc and corporate, as had purchased or
¢ should purchase any.part of the said estates, to grant or settle rent- changes

¢ or annuities forth thereof :* And it is enacted, 7m0 Geo. L. to enable the York

Buildings Company, who had purchased several of these estates, to sell annui-
ties by way of lottery, ¢« That it should be lawful to the said Company to grant



Simy.. - PERSONAL s REAL; - g

~

A Imeinrges Md anaugfxcs, o the fujl gatont -and value; of guch: ‘sf the estatec NO T4
“4.88 Were. br should be,at any time: by them purchased; by the way of lottery; due wis re.

t and for.any persor gr body pohtlck or corporate, by that meghod to purchase, S‘,‘fff ol;ythe
.¢ annuities of the said Company.’ - gﬁﬁﬁftﬁ:

~The Company having granted scveral ‘annuities by the way of lottcry, dxs- sum secured,

poned, 1 3Qb0ctp;qu 14727, their éstates to cartaln(persons, for the use and be- ,‘;‘:,,:“f:ﬁ‘.".
¢ hoot? of. thc aanmtaxgts and their asmgmgs 3 and for their further security, and, :;:“:!‘;Zaf:‘;
¢ more sure payment of their respective anpuities belofiging ‘to them, as. the,
‘. same were, particulady specified in a list or schedyle undertheir common seal,

| ‘ -of the date of that dnsposmon which was holden as therein repeated brevi-

. tﬂtl.f mzua 5 and declared ‘that it should not be in the _power of the- trustees,
or any ‘of them, nor of the annuitants ot any of them, to. enter. to the posses-

“sion of the ladds; or'to uplift mails and duties, unless upon dcfﬂult of punctu-’

-al payment of  the gaid antfuities in terms of the bonds grantcd to the said an- -
nuitants. The schedule referred to, and Wmch was annexéd to this dlsposnmn,
contamed a fist of anfuities extending:to L. 10,453 Sterling, though both the -
dxsposxtlon and infeftment thereon, and the schedule itself, menuoned the total

- sum as only amounting to L. 18,567.” s

‘ The ‘Duke of Norfolk and other postponed cred:tors of the Qompany, ms;st..

“ed in a reduction of the annuitants’ right ;. -wherein the: Lord Ordinary | pro--

- nounced the following interlocutors, 28th Febguary 1749, finding “ ‘That the
infeftment in favour of the Trustees of the York- Buildings Gompany, was. gocd
and eﬁ;’cctuai to the extent of the.sum of L. 10,067 therein mentioned, and nor
-more, fof the security of the wholé nominees proportionally mentioned in the:
schedule annexed to the disposition ;- and therein, and in:the sasine taken theres _
on referred to ; -and further, that the said infeffment was good and effectual, to:
secure the annuities of such of the several nominees or annmtamsuaforesald as
from time to time survived those who.deceased, since the: grantmg thereof, and:

- until they should recover full payment of their ~annuities.” -And 30th June;.
finding, “ That the said infeftment was good, and subsisted: .in ‘the persons off
the said trustees, for the behoof of the said anmutants, for-. securmg to them.
their several respective annuities, umd they ands each o£ them, s‘»houldn recovcr

- payment respectively.”

By. these interlocutors, though it was found the whole had: only rxg-ht mdraw
out of the estates the annual sum of L. Ia,aﬁ‘;,.}cb by as the death of the annui.:
tants, this sum came to exceed the annuities due to-the-annuitants survxvmg. 1t
was determined that the said sum. might still be drawn,_ till payment of 'thte dr-
rears ineurred on the full sam of L.'10,453, to whxch the sevzrals in.the scbc-sr 1 ,
dule amounted "though erroneously calculated:to.less, =~ S

\ “Pleaded in a reclaiming bill, Though this rlght is grantcd to a. few in na.mef
of the whole annuxtants, yet no powers are’ granted to them ; it is Dnly a nght

" executed in this form, to save the inserting a catalogue of names ;.and. is not-
hkc as when an estate is d:sponcd to trustees to be sold for the common hcne-m :

\
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. fit; each of the annuitants has a erarate real right, for a sum proportioned to
~ his bend, as 10,067 bears to 10,453, and this is at an end by his death, and

cannot encrease the real rlght of any other which was originally. ﬁxt by the

same proportion. : -
. Answered, The annuitants have rlght by their bonds, to L. 10,453 in securi-

'ty whereof they are infeft in L. 10,067, and though there can mo more be

drawn annually out of the estates, yet this sum remains payable whnle any part
of the debt secured is due. ,
“ Tue Lorps found that the annuitants had a real rlght upon the estates

disponed,’ for an annuity extending to L. 10 ,067, and no more; and found them'
preferable on the said estates for payment thereof; and found the subsequent
.creditors had not aceess to recover their payment, till after payment of the said

*annuity, and- all arrears incurred thereon ; and that then they had access.”

Alt, Lockbart, Llerk, Gibson.

- Act. [z’ Home. ;
' D. Falconer, v. 2. No 174. p. 208.

et

‘ ,1753 Nowmber 21,

No 75.
AWhile an en-
tail remains a
personal
Adeed, and is
made the

title of pos-

sessing the
estate, it will
affect the cre-
ditors of the
Jeir in pos-
. session, al-
though it has
‘not been re-

.corded, and -

although the
Pprovisions
and irritant
" clauses have
not been re-
peated in the
-&itle deeds of
such heir,

Tbe CREDITORS of CARLETON- agam.rt WiiLiam GorpoN.

Iy _Apnl 1634, ]ames Gordon executed a tailzie ef his estate of Carleton,
holograph. By this tailzie, he-disponed the estate, and granted procuratory
for resigning it in favours of the heirs-male of his own body ; whom failing, to
John Gordon, third son to Gordon of Earlston ; whom failing, to Nathaniel
‘Gordon of Gordonston, and their respective heirs-male; whom failing, to his
own heirs-male whatsoever, &c. ; under prohibitory, irritant, and resolutive
«clauses, against altering the order of succession, &c. selling, &c. and against con-
tractmg debts, or doing any other deeds, dxrcctly or indirectly, above the half of
the value of the estate.
~ The procuratory was not execated by the maker of the entail; neither was
the entail recorded. = The first substitute died before the .maker of the entail ;
and both died without issue male. In 1702 Nathaniel Gordon the next sub--
stitute made up his title to the procuratory in the deed of tailzie, as heir male
and of prowvision to the maker of the entail ; ; and his retour contdined the pro-
hibitory, irritant, and resolutive clauses; but he took no infeftment.

In the contract of marriage of Alexander his son, without taking notice of
the tailzie, Nathaniel disponed, as absolute proprietor, the estate of Carleton
to his said son;, with thc. burden of his debts, &c ; but the son was never in-
feft. ,

_The father and son having contracted debts above the value of the estate,

-and adjudications being led, and the legals thereof expired, the creditors brought
@ pracess of rankmg and sale of the estate. William Gordon the defender, 2



