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uﬂicmncy left on the ground as was found in the present case bctwccn Mr
Crawford. of Auchmamcs and Sir John Stewart of Allanbank.

Kilkerran, (HYPOTHEC ) No x. p. 271,

~

C E¥ See Clerk Home’s report of thlS case, No. 3. p. 6193 voce HYPOTHEC

1y50. November 7.
: . ANDERsSON agam:t The SHoEMAKERS of the Canongate

Tue shoemakers of the Canongate poinded the eﬁ'ccts of John Anderson,.
one of their number, and their debtor, who pursued them in a spuilzie, on this,
amongst other grounds, that the pomdmg was more than a year postenm to the-
charge,

The Lord Ordinary, 15th ]une 1749, ¢ Found the poinding "was regularly
¢ executed ; and thereupon sustained the defence of lawfully poinded.”

Pleaded in a reclaiming bill, legal diligence inchoate, if not followed forth
within the year, expires: - A summons falls if not brought into court ;" a denun-.

-ciation is null, if not within that time of the charge.

- Answered, 1t ought to be of no prejudice to the defenders, if this pursuer se--
creted his person and effects, so that they could not use diligence sooner ; cap-
tion may be used after year and day of the denunciation; and so may forth-
coming be raised at that distance after the arrestment; and there is no law

“nor custom limiting the time of using this diligence of pomding

TuE Lorps found there was no foundation for the action of spullzxc and ad.-
hered,

AC&H v Home. . © Alt. Lockhart.. Clerk, Forbes. .
: » D. Falconer, v. 2. No 160. p. 1844.

*.* Lord Kames reports this case ::

Joun ANDERSON insisted in aprocess of spuilzie against the Incorporation of}

- shoemakers. Thedefence was, lawfully poinded; to ‘which the answer was,

That the poinding is null-and void, the charge for- payment being given in. the.

year 1740, and the poinding was not till the 1745 ; which, in effect, was poind--

ing without a preceding charge, because a charge falls by the lapse of . year and’
day. This point being controverted by the defenders, it was cndeavoured to -
be ‘made-out on the pursuer’s part by the following reasoning:

It-is a.general rule, that no inchoated step of execution does subsist, unless jt-
“ be followed out within year and day. An execution of a summons falls, if not-
brought into court within year and day; and even. after it is brought into,



causspwmas; he ankeaedvxffthere ‘be: a2 dxsacomlnuahsb,am:car and day,

' denunmabrmrupon a chargaidf horning is, after year dmd:day; mall and- voxd; i

-and: no clerk will record:it:; For the same reason, a poimhng capnot be exe:

cuted upon a- preceding charge of ‘payment after year and-day. And the rea- -

son of all is, that if a-man do- not follow out’ his inchoated execution within a
' reasonable time, he is understood to have deserted it; .50 as’ to afford security to
the pérsons ccmcerned that -they are not further to be- distressed ; and this re-
, gulatmn, founded . on humamﬁy, and contrlbutmg to the ease’ and tranqmlhty
of the lieges, ought to be preserved in perpetual observance. -

* * Decisions are not to be expected upon a- point wblch has -not. been contro-

verted. . One thing is certam, that ‘not .ene man of busmess but is well ac-

: quamtéd with this regulatmn, holding that:.a charge for piyment, as well as a

charge of horning, fall, if not followed out within year and day. Spottiswood,
t’m Horning, § 1. lays down the rule as follows: ¢ A person ‘being charged, if

¢ year and day pass before intimation, he may not be denouinced, otherways
¢ the horning is null, and it would seem that the intimation should be upon as
¢ ‘many days. as the charge.’ - “For what other reason sbould intimation be ne-

~ cessary, but to awaken the debter from-the security: he ‘has: by the delay of exe~ »

cution, and to make him.‘prepare for payment? It is the very intendment of
a charge of horning, that a party may ‘not be surprbsed and catched at a disad-

- vantage. ‘Whether intimation be now in use, such as our author talks of, the’

pursuer cannot take upon him to say ; but the authority is equally good whe-

' ther.or net, because still it is unlawful to surprise the debtor; and to take him un- .

prepared ; - the.pursver ought ‘either to have. charged de movo, or the former
charge intimated -to ‘him } -which comes to thé sanie. .

The defender. cudeavoumd to distinguish betwixt the executlon of a sum-

mons, which is admitted to: fall by lapse of year and day, anda charge of hom,
ing er.a charge for payment. Many- an idle process is hronght, which the pur-
suer may well be supposed to relinquish when' he does not prosecute his claim

Wlthln year. and day; bat tbe same presumptnon cannpt obtain where a credh' ‘

tor charges’ uPon a registrate bond or bill.

To this it was answered-for the pursuer, That this dlStlﬂCthﬂ is w1thout foun-
dation. . A pursuer is not. presumed to relmqmsh his cause by delaymg to
_ bring it into court for year and day; for he may execute -de movo, But the
true reason is, that the heges are not to be kept for ever in suspense ; it is suf-

ficient, that the party against whom a summoas.is exeeuted does attend to the
- motions of the pursuer fora year and day, after which penod the law gives.

him security till he be roused by .a new citation. The reason concludes 4 for-
tiori to the case of legal execution, which. is attcnded with- such’ Consequences
as. 1mpr1sonment forfeiture; &c.. :

-¥t'was urged, in the second place, by the def’enders, that, after a horning is

reglstered caption may ensue at any distance of time ; 3 -and that after denun.. o

ciation; pomdmg may proceed at any distance of txmc - .
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‘The first was acknowledged by the pursuer; but, instead of bc\ing hgainst

him, he wurged, that it afforded an argument for him; by a reglstered horning

the debtor becomes rebel, and it is in that quality that he suffers imprisonment
in modum peene ; which is so true, that he will not be liberated upon payment
of the debt, unless he receive the King’s pardon, which is obtaimed by letters of
relaxation. But as for poinding after denunciation, it is doubted whether
poinding at all can proceed after denunciation, seeing it‘ is by the creditor’s own

- act and deed that the debtor’s moveables are ‘escheated to the king, with the
g,

burden of the debt in the horning ; the proper step in that case would be to
obtain a - gift of escheat from the crown. But whatever be in that, no argu-
ment can.be drawn from it to the present case ; for a debtor denounced rebel
can have no cause of complaint for a poinding, : ‘however late, seeing the goods

“poinded do not belong:to him, but to the king.,

¢ Tuz Lorps sustained the defence of lawfully pomded being of oplmon
¢ that a charge is a good fonndation for a poinding, even after the lapse of-

¢ year and day.’ : \

The reason which prevaxled was, that by the common law pomdmg did pro- |

" ceed without a charge, and that the act 4th parl. 1660, introducing a charge,

does not require the charge to be.renewed annually. But the sufficiency of :
this reason may be doubted. It was certainly a defect in the common law, or
rather’in our practice, that a poinding could proceed without a preceding noti-
fication ; for the law of humanity requires, that a debtor be put upon his guard

‘before so strong a step be taken as declaring him rebel, or depriving him of his

goods ; and, to supply this defect, our legislature made a charge necessary be-
fore poinding could proceed ; which so far put'poinding and denunciation up- .
on the same footing. The statute had no occasion to go further; for the noti-
fication once introduced must ‘be subjected to the regulations that -govern all
notifications, unless the legislature had determined the contrary, thch was far
from its view..

£ ' . ’ N

‘ Rem. Dec. v. 2. No. I17. p. 240.

*4* Kilkerran also reports this’ case :

IN the spmlzre pursued by John Anderson shoemaker, gamst the Incorpora-
tion of sheemakers in Edinburgh, the defence was, legally poinded ; to which

© it was answered, That the poinding had not proceeded till upwalds of four

years after the charge, which was the same as if no charge had been given, as”
the charge fell by the lapse of year and day.
Tue Lorps * Repelled the objection to the poinding, and found the same to

~ ¢ have been regularly executed.”

" It is remembered, that the like was found several years ago, though it is not
known that the" dccxswn is any where marked ; and the reason then given was,
that before the year 1669, no charge at all was necessary, and there is no law



 POINDING. | B . 10535
reqmmg a ‘charge once. gwcn to be renewed. It is at the. sa,me time true, that
.after year and day the.party cannot be denounced without intimation, because

. of the” heavy couscquenCes of a, denuncxatxon Vide Spotlswood tit: Hom-,

m‘c' .
' Kzlkermn, (Pomnmc.) Na 2. p 404
‘ T ;:-: . ‘/" -_ ,f
'1750 February 9. : 'f LA agamft B "

ON the Verbal rcport of Lord meald “Justice-Clerk, lt was. found That the
apprxscrs ‘on the ground, and’at the cross, ought to ‘be different persons; and

therefore; where the same’ persons, who had appruised sheep and COws: upon the -
- ground, were. carried along to be, and were the apprisers at’ the cross, the
poinding was'found ‘yoid, but not so as'to infer spuilzie-or ‘other penal conse-

quences, but only to make the poinder liable for the highest value thc gaods
could be proved to’ havc; been worth.  See No 51.infra. <
' ' Kilkerran, (Pomnmc) No 1. p 404
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1‘751} j'amimy‘;. AiEXANDER STEWART, against JouN STEWART.

" AvLexaNpir STEWART in-Mill of Drummachan, gave in a complamt against

- No 48

No 4k

- No so.

John Stewart in ‘Dalreoch, for poinding his cattle upon a bxl’l after a sist ona

" bill of suspension presem‘ed by him. .- ‘ L

- Answered, The sist was expxred

Replicd, Aunswers had been given in to the bill of suspenszon whercby a de-‘

pendence was created ; and it was unlawful to poind.
THE LorDs found thp proceeding to diligence by pomdmg, while the bill of
suspensxon ‘with the answers given in thereto depended Before the Lord Or-

‘duiﬁry to be'advised, was 1rrcgu1ar. R IS
/ ’Act M/Ia‘ ‘ Alt W!ddtf?urn - }
‘ D Falcazzer, fv. 2. No 175. 1: 2IQ.
, \ W
. 175; Dwember 6 - Ginmzs of Rachan against JAMES Mfr'cHELL.f Vo

IN a pomdmg ofa parcel of sheep belongmg to James' Geddes of Rachan, at -
‘the instance of James Mitchell ténant in Castleh111 the same apprisers who had
valued them on the ground before carrying away, were employed again to ap-

* ‘ptxse them at Peebles, the head burgh of the shire ; after making enqmry and’,
search for the sworn appretiators; and burley men of the town, who could not :

be found, tror any others proper for that purpose, as the execution bore,

No 51
A poinding
null, wheze
the apprisersy

© at the cro

‘were the
1same with
those on the
grouﬂdt '



