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1758. Sune 21.  TroMas SIBBALD against ANDREW FLETCHER.

In 1750, Walter Fletcher was bound apprentice by indendure to Thomas Sib-
bald lockfmith, for fix years and two months, without any apprentice-fee. His
brothers Andrew and William Fletchers became bound as cautioners for him,
under the penalty of L. 15 Sterling.

In 1755, fixteen months before the elapfe of the term, Walter Fletcher vo-
luntarily inlifted himfelf in the regiment of artillery, and went immediately on
board a fhip ready to fail for London.

Thomas Sibbald charged the two cautioners with horning upon the indenture,
for the penalty of L. 15 ; foon after which William F letcher, one of the caution-
ers, died.

Pleaded in defence by Andrew Fletcher the other cautioner, I1mo, That the
indenture was null: For though it was wrote upon paper duly ftamped, yet it had not
been ftamped in terms of the act 8vo Anne ¢. 8. upon payment of the duty. im-
pofed upon apprentice-fees. 2do, That he'can only be ligble for one half of the
.damages incurred by the lofs of the appfentice, as being one of two cautioners,
and not bound conjunctly and feverally. - 3tio, It was the duty of Thomas Sib.
bald to have claimed back his apprentice, notwithftanding his- having inlifted ; in-

‘which cafe he muft ‘have been reftored to him. * 4¢0, The mafter cannot, in this.

cafe, be entitled to cofls of {uit, becaufe he gave a charge for the whole penalty
‘of L. 15, contpined in the indenture, whigh was higher than:his real lofs ;- where-
as he ought to have brought an ation by fummans,.and- claimed no .more than.

_the true amount of: his damage, as’it Thould be afcertained by proof..

- Anfwered 1mo, The alt 8wo Anna, c. 8. ‘does. not require that indentures fhHould .
be ftamped when no -apprentice-fee is paid ;- For the:purpofe of the a& was, to -
fecure the duty payablev upon_apprenticé;fees, of 6d. per pound on every fom .

-under L. 50, and 1s. per pound for every fum above L. 50 ; ‘but where no duty -

is payable, no ftamp.is required.:' And it is the practice atithe: ﬂamp office, té re-
fufe to ftamp' indentures which contain no -apprentice fee. 2do, Cautxoners N
though bound fimply, and without the words conjunitly and feverally, are notwith--
flanding ultimately liable éz folidurn. They have indeed. the benefit of. divifion, if -
the other cautionersare alfofolvent; but if| at the time of the adtion, as in-the ‘pre-
fent cafe, the others are infolvent, any one cautioner muft make good:the whole,
Lord Star, b. 1. tit. 17. § 12.  Befides, in this cafe, the two cautioners became -
bound for the performance of an 1nd1v1ﬁble fa@, and muft therefore be Liable i
Jolidum ;. 14th June 1672, Sutherland, (Stair; v. 2. p. 84. voce Solidum et pro
sata.) ;. 6th July 1721, Patrick Grant, (Rem. Dec..v. 2. p. 57 woce Solidum et pro
#stq.). 3tio, The mafter is not bound to demand his apprentice back when he
deferts his fervice, and voluntarily inlifts, and is not impreffed or carried off by
fcrce,  Befides, in this cafe, by his going on board a fhip ready to fail, the maf-
<t Lad no opportunity to make a demand. 440, The mafter was entitled to give
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a charge upon the: indenture for the penalty, ‘ otherwife the claufe of regiftration
would be inept ; but in this; asin-all cafes of penalties, the fum charged for is to
be underftood as fubjed to the modifications of ‘the Court.

Tue Lorps found the defender liable in damages ; which tney modified to L 3

,Sterlmg ; but refufed expences.
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Nowember 19. , ~ » |
CHRISTIA\I SHEPHARD, Reh& oP Wﬂham Mowat agam.rt ALEXANBER INNES. ,>

Y

CHRISTIAN SHEPHARD, whofe fon, James Mowat, had; by indentures: executed

ih Midy 1730, entered ‘an apprentice to Alexander Innes, commiffary:clerk - and

“advocdte in Aberdeen, for a térmof three years, but deéceafed in. O&eber -fol- -

lowmg, brought a reducion, in 175 5, of three bills, of 100 merks each, accept-

‘ed by her on the 2d Auguft'1755, payable to Innes; as her fon’s apprentice-fee.

Innes prodaced an extra& of -the indenture,- ﬁampcd ‘with-a notandum fub-
* Noththﬂandmg that there- is' o - apprenﬂc&fee con-

o tamed in the fOregomg indentures, there' was 300" merks - really and truly fe-

¢ cured to me, the f0regomg Alexander Innes”’ (Signéd) ¢ ALEXaNDER lyNgs:’
Asalfo a receipt wrote upon the back by the deferidet’s | brother, then clérk to

thie colledtor of the ftamp-duties, of this tenor :- Stamp-office, Edinbargh; 25th
;yune 1755 Recewed 85 4d for the dutles of. 6d per pound accordmg to the

ftatite.

e,

‘THE Loim ORDINARY ¢ repelled the firft reafon of. reduéﬁon, That the: 'bes -
*belled were hot duly ﬁgned in refpe it was acknwlédged that the ! inittals

" «“filbjoitied to the bills were truly adhibited by the piffier Repelled alfo the
i""fecond and thlrd reafons of redudtion, That the fim givén'in’ name df appren-

K nce-*’ee “Wwas not ﬁlled up i’ the- indenture, and’ that the - ‘indenture was not
K ‘ﬁamped in due: time 3 in refpe& of the: feveral ads of Parliament mdemmfymg
"¢ fich omiffions, and that the indentire-was tiow ﬁamped -and the fum given in

"%+ name of apprenucev-fee fubjou&ed to the indenture’” And alfo repelted the fourth

- +-and laﬁ Téafch of reduction, found“ed upon the death- of the apprentice - before
e the explratlon of the mdenture, m refpe& the’ ndn-pmfom&ance of ‘the contrat
e was not occaﬁoned by any, fault on the part ‘of the’ d‘efender, the maﬁer ;and

e aﬂbﬂzled from the redu&mn 4nd decemed r

Pleaded in 2. reclalmmg petition for- Shepherd ‘the pur{uer ‘Imo, The teafén

whya fubfcnptlon by initials has been fubftained,’ is, that itis a party’s ordinary

fubfcnptlon that makes a writ eﬂ'e&ual " " Accotdingly, in- ‘the café Earl of Tra-
quan- contra Gibfon, oth February 1423, (voce ‘Wiir) the Lords would not fuf-

_ tain a fublcription by initials, without a previous prdof, “that fuch was. the party’s..
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No ground
for reducing
bills granted
for an appren-
tice-fee, That
the fum was
not inferted
in-the inden-
ture, nor the
principal in-
denture
ftamped ; the
mafter havin
fubjoined the -
fum to an ex.
tralt of the
indenture, .
and got the
extrat
ftamped, o~
payment of
the duty ;
though this .
was done af.
ter the death -
of the ap-
preutice.
The whole -
apprentice-
fee is exigi-
ble, although
the appren-
tice' fhould
die before
expiration of .’
the indeture,
Sufficient to
fupport bills
figned by ini-
tials, that the -
party ackow-
ledges they -
were truly
adhibited,





