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ALEXANDER CUNNAND,, agam:t A.nAM TURNBULL and Jotm KIRKALDIE, Credx-
- tors of ]AMES ‘CYNNAND. o .

[ S

]AMES CUNNAND was poﬂ'eﬂ'ed of fome hentable fubje&s m the town of Inver- :

keithing, in which his wife was infeft for her hferent In the year 17 so he call:
ed his creditors together, and agreed to grant a truﬂ-dlfpoﬁuon to Adam ‘Turn-

bull and John Kirkaldie, two of his creditors, to be difpofed of ‘by them for the

behoof of the other creditors ;- but he and' his wife ‘afierwards refufed to grant
this deed. The creditors proceeded to take feparate meafures ; and John Kirk-
aldie obtained an heritable bond for his debt; and Adam Turnbull, foon" after,
obtained heritable bonds for his debtsj upom Whlch each of them was infeft, pre~
ceding the 12th of April 1751. . Alexander Cunnand, another creditor, fome
months thereafter, executed an inhibition, and alfo obtairted an ad_]udlcatlon
agam{t James Cunnand, upon:the joth of July 1751.:v . .-

-In Augutt 1752, James Cunnand fold his heritable fubjeds ; and the. purchafer
havmg brought- a multiple-poinding, it ‘was objefled by Alexander Cungand,
againft Turnbull and Kirkaldie’s heritable bonds, That they could not be pre-
ferred to him, in refpe& that thefe bonds were granted in fecurity of prior debts,
‘and foon after a meeting of the, common debtor's.whole. creditars, at whtch Kirk-
aldie and Turnbull were alfo prefant, where 2. truﬁ-dxfppﬁnon ‘was a.grccd to be
granted, and the creditors. to-be paid pmpomonally ; and. that after this agree-
ment, it was a fraud in Kirkajdie-and Turnbull to, take thcﬁe heritable bonds

.Upon the uth of January 1757, ¢ the Court found, That John Kirkaldie and
¢ Adam Turnball could have no preferenc.e mvur.uc of. the heritable bonds ancL
¢ infeftments produced for them.! .

A queftion ocgurred, Whethex, in terms Qf thls m,tcr}ocutor thefe bonds ’were'

to be confidered as abfolutely null, fo as to give Alcxandet Cunnand a prefereﬁce«

by his adjudication ; or if Kirkaldie and Tu.tnbull were eqtitied ta b; ranked -

pari passe with him.?

- - Argued for John Kirkaldie and Adam Tw:nbull Tha&: thsey were. in: thxs cafe-

gullty of no fraud, but were entitled to.act for themfclves”after the. common’
debtor refufed to. grant a truft- dlfpoﬁtlon That in. ﬂus ca{e, the common debtor

was not 2 bankrupt in tesms of the a&t 1696 - a0d, was: therefore at full liberty to-

grant the heritable bonds: That though the Court - had: refuled to- give thém a.
prefeten.ce upon their heritable bonds ;. yet the fame equity ought to: brmg them:
in equally with the adjudger, agreeable to-what was intended by the truft-difpo..
-+ fition.

Answered, By the interlocutor of the Court 1t was foupd ‘That the heritable:
bonds could give no preference ; and it'is a confeq\uence” that they cannot_ ena.
title the ereditors to be preferred equally with the adjudgcr ; and, independent
of the interlocutor, ‘it is equitable, that thofe creditors. who artempted to.take an:
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E Eq,r:u wlth the ad_;udgel

alone the transference became pubhcly known.
-this part of the enaé’cment does not extend té- the-cafe of’ peifonal rights..
-in'the, applicatton of a.law intended hk'e this; ‘for the benefit of comimeree,. it is
‘not the words, but the meaning' and pdrpo’{’e ‘of 'the leglﬂ‘at'uxe that is to be at«

the
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.. undue advantage, fhould be caught in their own fnare, and be deprived of every
. advantage from that fecurity which they had unduly elicited. : Phis-is agreeable
- totlie practice ‘of ‘the Caurt ih other cafes:”
. reduced on the a& 1696, the Court refufed to give it the effe@ of bringing him
. In parz pa:.m with the other, creditors ; 2d December 1704, Man agamﬁ Rexd
; Np 226 P 1f83 ‘;'“ 1gth ]uly 1728 Smith agalnft’Tayl@r No 228 p. 1189. -
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_A pesTor of Andrew Sinclair ami Gbmpmy‘, i Ecunt'yﬂf certain fums in= |
ﬁamly a‘avan‘ccd to him, and- alfo'of othef debts” ‘éﬂ%e@edcmtly\ﬁue aﬁigne& to

that ffbm’pany Teveral {hdres which Be 'had in'a veertantile aﬁvénutte

* Fhe deed of aflignment was dated' i the month of }aﬂaﬂary «1776- +“but no in~
timation followed il the 2d of Oiober of ‘the fame years -and within much lefs
than 60*&ays there*a}'t‘er as as ‘alleged by Mi - Hay, the frufteé for the cre(htcm
general :the aﬁignér “ias’ renderéd ‘-bankfrupt i térms-of the a@®: of 1696. |
““This the queftioh oceired, whether the éffedt-of the aﬁignment was to be re- '
gulated by Its date, or by that of: the' 1hti&1ation ? . For Mir' ?Hay itiwas )
Pl‘mdtd "Fhe enactment of - r696 had’ in: Viéw, (hot oﬂly the {etting - afide of
thofe deeds of a bankrupt which* Weré- Feally ‘ﬁa’udnleﬂt "But sl 6 annul fuch
latent tranfactions as tended to centinue a man’s crédl’t aﬁer he was emlrely d1-
veﬁed of His'effelts. Hence, w1th regard to- ngbts capable of infeftinent, it vas

‘expref‘ﬂy decllared that‘ their eﬂicady fhould not -depend- oit’ t?xe pﬁeﬂty of {hc

difpofition” o othiér conveyance, but- off” " that - of the mfdftmeﬂt by which laf
It may perhaps be faid, that.
But

tended to. And futely, it would’ be- ﬁr?gnlar‘l’y abfurd “to fuppofe that while &
conveyance “of Janded property, how inifignificant: YOever “might be ammlled on
head of latency alone, the wrong occaﬁoned by'& concealed aﬁignment of
moveable effecs to the greateft extent was ‘without a remedy. Indeed, it may
be.doubted, how far with regard to the latter any expre efs provifion was neceﬁ'ary 5
an affignment of a perfonai righit, though n ts held’ W‘l‘th(’ﬂit intimation to be ef-
fectual agamﬁ the granter, being of no ferce whatevet, ufilefs followed by inti-

mation, in a queftion with third parties, ‘who have obtained a fabfcquent convey=
ance, whether voluntary -or judicial, to the fame right.



