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it'is, the patron here dld present debito “tempore, and could ‘not present ano-
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. ther, untill the Bishop had rejected the former ; so that what part of the six -
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months was lost by the Bxshops delay, cannot be 1mputed to the. pre_]udlce ’

~of the patron.. . .
THE LORDS ordamed the pomt to be debated in. prasentia.
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1696 December 8.

PRESBYTERY of FALKIRK agaznn‘ The Earl of C ‘&LLA\IDER and His 'IUTORS.

PuILIPHAUGH reported the Bresbytery of Falkirk against thc Earl of Callander
and his Tutors, for declaring that he -had lost the vice of - presentatxon of the

minister of Falkirk, (whereof he ‘was patron,) both during this vacancy and

the next, because he had neither quahﬁed himself, nor apphed it to a- pious use
within the parish. Alleged, That being the _delinquency of -the last Earl, it
cannot prejudge his heir; becaus€ in peenalibus non datur actio in haredem ex
‘defuncti delicto. Answered, The certification against” misapplication of the
~stipend is not such a penalty as. i intransmissible to the heir, but is rather Jus
-accre.rcendz to the moderator of the presbytery, and a devolution; and if the
last Earl had no right, he could not give his heir the same, and the tinsel was.
 declared against the last Earl of Callander n hxs own time.

“red agamst the heir in favour of the presbytery. :
- Fol. ch . 2. 1) 47- Foam‘amball v, I. p. 740

1762 March 2.

“True PROCURATOR for the Church of Scotland, and the MODI:RA’I‘OR for the:

Presbytery of Ayr agam:t THOVIAS Earw of DU\IDO\IALD

THE patronages of the panshes of Monkland and- PlCSthk within-the béunds
of the presbytery of Air, belonged.of old to the abbacy of Paisley, and were
purchased by the famlly of Dundonald from the Lord of erectlon of that
abbacy. : .

These two panshes were afterwards united.

In 1662, the then Lord” Cochran conveyed the - patronage of Monk]and to-
Blair of Adaintoun, i whose family it still remains.

In 1426, Thomas then Earl of Dundonald made a strict tntall of hls estatc,
including the patronage of Prestick ; but this, notwithstanding, William the

immediate predecessor of the present Ear], conveyed t]’le patrenage, for favaur ‘

and affection, to Chailes Dalrymple of Orangeﬁeld ,
‘Mr William Walker, the last mcumbent in these united panshes, bavxn&
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been prcsented by Blair of Adamtoun, the rxght of presentatlon for the next
vice belonged to the patron of Prestick,

In March 1760, a call was given by the consistory of the Scotch church at
Rotterdam to the said Mr William Walker ; and, upon the 26th of the month,
this call was presented to the presbytery of Au‘.

. Mr Walker declared his resolution to embrace the call, but that it would be

'inconvenient for him to leave this country before the middle of June; upon

which the presbytery agreed to delay ﬁnlshmg the affair, by a formal sentence,
till the last Wednesday of May.

The presbytery accordingly met upon Wednesday the 28th of May 1760s |
and pronounced an act, loosing Mr Walker’s pastoral relation with the parish
of Monkland, and translating him to the Scotch congregation at Rotterdam,"
4 leaving it to the consistory of Rotterdam to admit him to be munister there,
4 on or before the 15t of August then next” They did not however declare
the vacancy otherwise than by appointing two of their number to preach untxl
a new pastor should be appointed.

Upon the 13th of July 1760, Mr Walker ‘was admitted minister at Rotter-
dam ; and, upon the 4th of Nov enrber thereafter, the Earl of Dundonald grant-
ed a presentation'in favour of Mr Alexander Cunningham probationer ; which,
with the presentee’s letter of acceptance, was left, under form of mstrumentL
at the-house of th\. ‘moderator of the presbytery, upon the 25th of the same
month, |

Mr Dalrymple of Orangefield, who pretended right to the patronage of Pres- .
tick, in virtue of the disposition from the late Earl of Dundonald, granted ano-
ther presentation to My George Laurie pmbatwner and this presentation, with
Mr Laurie's acceptance, was lodged with the moderator upon the xgth of the

said month of November,
Upon the 27th of January 1561, the presbytﬂr) appomted both presentees to

preach in the patta‘n.
In the mean time, the Farl of Dunionmd insisted in a process for setting

‘aside the disposition by his predecessor to Mr Dalrymple, as a gratuitous deed,
eontra‘y to the prohibitions of the entail under which the granter held the esate;

d, upon the 31st of January 1761, bie obtained a decreet of reduction, . by
wwh his right to the patronage of Prestick, and his title to present pro bac wice,
were mcomeﬂtably established.

At-the next meeting of the presbytery, held upon the ‘18th of March 14671,
the Earl's procarator produced an extract of this decreet of reduction, and re-
quired them to sustain the pxesentatlon to Mr Cunningham, and to take the
necessary steps for his settlement, M Gu"xmngham was then called upon to
give his veason why he had not preached in the parish ‘as appomteu, vien he
declared, that the Earl of Eglinton having authorised M Montgomery of Lain-
shaw, his commissioner, to give him a prescntation to the parish of Symingren,
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be had resolved to accept of the same, and- to. renounce any cla«xm or- benefit
ﬁ:om the presentation to Monkton. o : ,

Izmncdiatcly after this verbal renunciation, Lamshaws presentatwn of Mr -

' Cunmngham to Symmgton,:amd the presentee’s acceptance thereof, were laid
- before the presbytery, who,. after-considering the same, together with a petition
~ from many of the, heritors; elders, and heads of - families of that parish, desiting
. them to proceed to the settlement, ¢ accepted Mr ‘Cunpingham’s reasons for
*“ not supplying ‘Monkton according to the prcsbytery’s appointment, as like-

_ ¢ wise his renunciation, and -appointed | him to preach at Symington.’
The_Eazl of Dundonald’s- procurator being then asked) If he still pers1sted in
his requisition with regard to Mr Cunnmgham $ scttlement in_Monkton? The
presbytery, upon his answetiag in the affrmative, came to the followmg resolu-
tion::-¢-In regard they have accepted of Mr Cunmnghams judicial renuncia-

_tion of any claind or. ‘benefit accruing to him from the E,ari of Dundonald’s. pre- -

septation; also, in regard Mr Cuaningham’s letter of acceptance of Lord Eglin-

ton’s presentation to the parish of Symmgton lies before them, they agree not \

 to take any steps in Lis settlement at Monkton :. And, with regard to Orange-
field's: .presentation, the presbytery are of opinion,. that it is now off the field:’

--The Earl of Dundonald’s: procurator 1mmed1ate1y pr@tcsted ¢ That the pres<’

bytery’s acceptmg‘ of Mx Cunnmgham s renunciation should not prejudice the
_EarD's right of patronage to present another qualified person in due time from
~ that-date, according to law'; and that the presbytery should take no steps with

" respect to settling any other xnihe said umted parxshcs. Aad, upon the 23d ‘

- of the same month of March 1461, the Earl granted a new. presentation. to Mr
~John Cunningham minister. at Dalmellington, which, together: with- his letter of
acceptance, was lodged in. the hands of the moderater upon the 27th, ‘

At the next meeting, held upon the 22d Apr11~176,r the presbytery agreed te
rejegt-the Earl of Dundogald’s presentation in favour of Mr John Cunningham ;
because, from their minutes, it appeared to them, that the six months allowed

by law to -patrons for presentmg to vacant panshes were elapsed before the grv:

~ ing in of the said presentation; and, for the same reason, found, that the right
of settlcmem was fallen:into their own hands tangquam jure devoluto!

The Earl of Dundonald having appealed to: the’ General Assembly, they re.

solvéd to. delay the consideration of the case till the point of law should be'de-
termined in the civil court, and, with that view, directed the procurator of the
church to concur‘thh the moderator of the presbytery. in ralsmg a process of

" declarator for having it found, that the right of presentation, pre bac 'vzce, had: |

- fallen to the presbytery, jure devoluto.

A process of declarator being accordingly brought 1t was Pleadéd for the pur-

suers, That from the 28th of May, when the presbytery loosed Mr Walker's

. pastoral relation to the parish of Monkton, ‘and translated him to the Scotch -

congregation at Rotterdam,.to the 24th of March 1761, when the Earl of- Duyn-

donald’s second-presentation in favour of Mr John Cunnmgham was Jodged
‘Vor. XXIV. 55 L
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with the moderator, more than six months had run ; and that, even supposing
the presentation and letter of acceptance of Mr Alexander Cunningham, left at
the moderator’s house upon the 25th. November 14760, to be aninterruption,
and that the same continued till the 18th of March 1761, when the presentee
accepted of a presentation to Symmgton and renounced that of Monkton ; yet,
as there remained only three days of the six months uncxplrcd\ upon the said
2 5th‘of November, so, from the 18th of March 1761, when. the first presenta-
tion was renounced, to the 27th of lthat month, when the second was lodged
with the moderator, nine days had run; from Wthh it was clear, that the last
presentation came, at any rate, six days after'the cxpxry of thc six months al-
lowed by law. .
Answered for the Earl of Dundonald ; Imo, A patron’ s granting a presenta-
tion to a qualified person, which is acccpted by.the presentee, and is regularly
laid before the presbytery within six months of the vacancy, but is afterwards’
rendered ineffectual by the presentee’s renunciatien, imports a legal interruption
of the corrency of the six months, so as to make that time commence de novo

" from the presbytery’s acceptance of the remunciation.. The right of patronage

is a civil right, or right of property, and, if a patron were not, from regard to

-public utility, laid under certain limitations, he could not be precludcd from the

exercise of<his right of prcsentatxon by any lapse-of time, less than would be
sufficient to cut down the right of patronage itself. Now, although the right.
of presentation be confined to six months from the vacancy, yet, as that limita-

tion is evidently a penal restraint, it ought to be explained in the manner most- k
favourable to the patron. When he presents a qualified person, who dies or re-
nounces before the necessary forms are dispatched and the settlement compleat-
ed, he does all that is incambent upon him to supply the vacancy ; the benes
fice, guoad his right, is thereby as effectually filled while the settlement depends
before the church-courts, as if the presentee were actually settled: He cannot

revoke his presentatlon or grant a new one till it is out of the field; he has no

controul upon the presentee, nor upon the prcsbytery ; his right, thercfor:e can-
not in equity be hurt by the act or deed of either. Hence, it is equally con-
sistent with reason and justice, that six months should be allowed to him from
the death or renunciation of the presentee, as from the death or removal of an
incumbent fully vésted in the benefice, ]

This construction, so agreeable to reason, {s- confirmed by the opinion of thex
greatest lawyers.. Lord Stair says expressly,, lib. 2. tit. 8. § 35. That, if the
presentee be rejected <the patron must present, anothcr which must be done
within six months after the vacancy may come to his knowledge, (but the six
months may not run from the vacancy, but from the refusal or appeal discus-

- sed, which cannot be detcrmmed in six. momhs) otherwise the kirk may admit

a -qualified person for that time.” And surely, the same reason holds for giving .
the patron as much time from the acceptance of the presentees renunciation.
without his consent, asfrom the rejection of a quahﬁcd person..

]
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" The. dcclared opinion - of thc ]cglslature hkewme suppozts th1s docmnc. By
. the statute of the sth of George I. cap. 29. § 8. it is provided, ¢ That, if any
patron shall present any person to a vacant church, who shall not ‘be qualified,
&c, or who is then, or shall be; pastor er minister of any other church or parish,

_ - or any person who shall not accept.or declare his wxllmgnesd to accept of the

presentation, such presentation shall not be accounted any interruption ‘of the
course of time allowed to the patran ‘for presenting, but-the jus devolutum shall
take place, as if no such presentation had been offered.” Wehen the statute ‘thus

,declares, that the: prcbentmg an unqualified person, or one who does not accept,

shall not be accounted an interruption, it admits, ¢ contrario, that the present-

ing 2" qualified person, who does not accept, shall be ‘an interruption of ‘ the six .

months, as clearly as if it-had so expressly declared. - The. only qucstxon then

is, What is’the legal effect of an interruption of the time prescribed for exclud-\

ing a civil right ? Now, it is established by the. opmmns of all lawyers, and by a
tract of uniform dccxsmns, that an interruption of any kind of prescription

.’ makes the course of time to begm to run de novo, from the perlod of such inter~

ruption. ~An interruption made by a proeess has unquestmnably that effect :

On the other harid, any parucular circumstance “that is only suspensive of the.

currency of prescription, is mot, in the language of the law-books or*acts of Par-

- hament, said to interrupt | it. - Thus, in the act 1617, mlnonty is not stated as

an mterruptmn of the prcscrzpt:on thereby established ; but it is declared, ¢ that,

in the course of that prescription, the years of mmdrxty shall not be counted.”

Agam in the statute of 1gth of :Geo. II. cap. 7. it is said, ¢ that the time and

space. betwixt the 16th of Scptcmber 1745, and the 1st of ]une 174§rshaﬂ not "

be reckoned in any short prcscrlpuon, but shaﬂ be -deducted - from the.same.’

Hence, it'is evident, that the legal meaning of an mtcrrupuon is very different -

from that of a suspension of the cause. It therefore clearly follows, from the

- 'words of the above statute of Geo. L. that the preseatation and acceptance of a

- qualified person form an mterruptxon of the six months, so as to make them to

begin to run de 5o, a -

" 2do, Supposing the first prcsentatlon not to mtctrupt but only to suspend
the currency of the six months during its- dependence,  the vacancy was not
completed till the translation took effect by the former mcumbent s admission
to his new charge. The six morths counld thercfore only bégin. to run from the

1 3th of ]\rly, instead of the 28th of May 1760 ; in which view, after deducting - )

the space of time that uitervened betwixt the 25th of November 1760, when
~the first presentatxon was left at thc moderatox s house, and the 18th of March

'1%761, when the presentee’s renunciation was accepted by the presbytery, it will -
be found, that the second presentatxon was lodged near six weeks sooner than -

‘Was necessary.
~Upon this pomt the patran is mtxtled to, mamtam, That the presbytcry s act

- of tramlatxon of the 28th of May 1560 was altogether 1rregular, as proceeding-

mthout a previous citation to,the parish of Monkton - to answer the reasons o{

55L2
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 transportation ; and therefore could nat hurt his right. - But, laying that cir-

cumstance out of the question, the translation and vacancy could by mo means
be thereby completed. _An act of transportation enables the incumbent to be -

admitted to another charge ; but it is his actual ‘admission only that completes
the transportation, and makes the commencement of the vacancy.

3tio, At any rate, the patron’s right could not be hurt by any act either of
the presentee or presbytery, of which he was ignorant. As much time must

therefore be allowed to him over the six months as was necessary for his getting -

information of a vacancy happening through such act, and granting a second

. presentation. It is an established rule, That non valens agere, is a good excep-
“tion to the currency of any prescription or lapse of time whereby a rightis cut- .

off ; and it would certainly be unjust to forfeit a patron of his right for not éx-
ercising it, while the opportunity of doing it is'unknown. Now, as the act of
the presbytery translating Mr Walker, which. passed upon the 28th of May
14760, could not be known -at Edinburgh by the common course of post till the
31st of that month, the six months tould not, from thence elapse till the 1st of
December ; so that, upon the 25th of November, when the first presentation
was lodged, thert were still six days to run ; and, as the patron was only in.
formed of the presbytery’s proceedings of the 18th of March 1461, when they
accepted of the first presentee’s renunciation, by a letter from the moderator
dated the 1gth, which was received by post upon the 23d, the remaining six
days could only then begin to run, and, of consequence, thepatron’s right was

.

exercised two days before the lapse of the six months, when computed in the

strictest-manner that law or reason can admit ; seeing that the second presenta-
tion, and the presenteé’s v letter of acceptance, wese lodged with the moderator
upon the 27th of the same month.

¢ Tue Lorps found, That the ‘right of presentation pro hac vice, had not fal-
len jure devoluto to the presbytery ; and therefore assoilzied from the declara-
tor. . . N '

: A&. David Dalrymple. Alt. Dawid Rae.

A W, ‘ o Fol. Die. v. 4. p. 49. Fac. Col. No 88. p. 193.

1770. August 1o. '
The PRLSBYTERY of Pa'sley against DAVID ERSKINE, Esq 5 Patron of the Parish
: of Erskmc. '

Tre minister of Erskine having died on the 2d January, the parish was de-
clared vacant by the Presbytery of Paisley on the 15th of that month 1759,
Lord Blantyre, the patron, bemg ‘then in Italy, as soon ‘as he was informed of
the vacancy, granted a conveyance of his right to David Erskine, in order to
his granting a presentation to Mr Walter Young. This disposition was dated



