PART L

 commonty

177 1. szuary 22, :
The Duke of QUEENSBERRY, agazmt WILLIAM JoHNSTON of LDCKERB‘-YI,
and ‘Others, Pr0pr1etors of dommant 'lenements upon the. Commonty Gf

Bengal T » Y

THE pursuer-having broughta process of division of the Commonty of Bengal;
the ‘marches and nghts of the dominant tenements were ascertained, so that:
nething remained but to make the division in terms.of the statite 1695, C. 38.
acéording te the valuation of ‘the properties of those havmg interest. ' Upon
this pom;t, howe‘ver, owing tothe partlcular situation in . whxch the domnxan;
terlements:stood, aquesmmnccurred T e i

. Part of ‘the putsuer’s. fands having a right in thls cmnmon‘ty, and ,part of
Johnston of Lockerby’s, were stated in theicess books -under ‘one cumulo valua-
tion ;. which also.comprehended other lands belongmg both to the pursuer and
Lockerby, which had no. interest in the commonty. ! ' There were also “other
lands belonging to Lockerby having an interest in ‘the commenty, which were
stated under one wmulo along with other lands which had no- interest ; besides
some other lands of Lockerby s whxch were stated under separate and- dlstmct.
‘valuations.

Though the tenements that had -and those that. had not an interest in this
: cemmonty, were in-this: ’manner, as to-their valuations, blended and intermixed
with: oné another, yet the dominant ‘tenements had for time 1mmemor1al -pag(i
cess: aecordmg to & -certain ‘valuation.

The pursuer conceiving that this ase of payment aﬂ'orded a sufhicient rule,
whereby the respectxve valuations of the different tenements might be ascertain-
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ed, submitted that proposition to the Lord Ordinary, who pronounced an in-
terlocutor in these terms: But objections having been stated, the following
judgment was given : ¢ Finds, That as it is not controverted that the several
“ lands which are found to have an interest in the commonty of Bengal under
« division have immemorially been in use to pay cess and other public burdens,
“ leviable conform to the valugtign of - the lagds, apcoydmg to a certain and
« uniform rule or valuation, althowgh their valuasions ware not separately mark-
¢ ed in the cess books of the county, this use of payment is sufficient presump-
“ tive evidence, that any of these lands, which stand valued in cumule with other
‘¢ lands, have been anciently separated in the valuation; which would be suf.
% ficient ground for the Commissioners of Supply rating them at valuations con-
“ form to the use of payment, and thereby making those that had borne in

< former times a high proportion of the cess reap the benefit thereof, in draw-

¢ ing a proportional share of the commonty corresponding thereto ; therefore
¢ adheres to the former interlocutors, so far as concerns the rule by which the
¢ division is to proceed.” .

Lockerby and the other defenders having still objected to the rule, the Lord
Ordinary doubted if it was not incumbent on the parties to get the Commis- .
sioners of Supply to divide this valuation, the Court havmg ng @ pasesr in that
matter; aad haviag crdered informations,

The pursuer pleaded 1. : -

‘Where lands have paid cess at a certain fixed rule for time lmmem the
presumpnon of law was, that the cess had been so proportioned at the date of

" the. mgmal valuation of the. county, ard sgreesble to the rents of the Lapds a§

then ascextainad ; and this beisg she cane it Was the only rule which, in law

~ and justice,: could afterwards be followed.in ascestiining the valuation of their

“tot

respective lands, where they happened ta be stated wader one camule ip the

“ books of supply. Fhis was the rul¢ unifosmly followed. in spbdividing valua,

tions for political purposes; the division heipg made, ROt 3ecording 1o the
progemoml reakrent of the different pareels eompasing 2. twadg! but apsarding
¢ rate by which they had paid cess for me immemoriak. -

Wnkess this was followed in the present instanoe, the asssréainment of the
valuation required could not be made; #or asit was not now known what
were the parti¢ular Jands belonging 1o Lockerby, whichk composed the cumub:
valuations at which these lands were rated in the cess bosks; it was bmpossible,
by making a reference to the rents presently payable, to propartion shese va.
luations amongst the different dominant tenements. ,

Eockerby- and the other. heritors pleaded : .

As there never had been any legal division of the valuation of thp saveral
farms, the use of payment of the cess could be no rule, Cess was usyally sk
lotted by the proprietor upon the farms of his estate, witheut any regard. s
sheir extent or value; which, howewver it might be, was immaterial to the qwn-
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ewner, as, if the tenant paid much cess, he paid less rent, and wise versa.
When any of the farms therefore included in a cumulo valiatipn cdtife to draw
séparately upén & cohmoniegp thie(jiet and legali vele Wwhip diatithely should be -
~ rated according to the propottheri tHeir waltie bore to the other farms in the
cumulo with which they were connected ; which value ought to be ascertained
cithier by the cdirect réntal of ‘thé 'whole' andé in ‘cmidéﬁg?# Py 4 fust piépor”,
Aored i:‘éﬂtﬂfﬁuf’fﬂéi"é&niby”t’ﬂi&&ﬁ@ﬁ?ﬁiei‘éf";" R otarly 1y hnwot eswr 3
*1Thizd Ridd the-only '*moae‘w%:fass eljiality' and(jiséHice-to-those fretested
cofld b procured ; “wheread If H'VHIE by payrient of! cBSY s adopielt;ithe
putsuer’s'doriinant lands, thé fetital of Which'amounted oty to' £158; would
draw a fifth more than' Loekerby's, whose rerital was 2£200. ind upwards. "
s eBserved tipon the Bénth, " that! Esibest 1ule 6 Hikasure-of division
wa'the-originabvaltiation’s Mand hat the He¥O Best wib the Usebf: pymient of
cess't Bat that'in Grder 1o aathBHise thie divition i this Coley il was necbboaty
that 2 pkopét ‘division of the’tistiule'valudfion; Smongst tHe' Respéctive teriethiéfits
having interest, should be made by the Coftiiriissiviers‘of Supply, Whese pro-
per busiiess it wis ind thae it Whs'td 4 vahuatioft'of {4 kind bnly}' dppikdfing
ft’em‘the‘céé% Bﬂd&ﬂ{s"{fﬁé't“;ﬂi'éj&{:ffbgb *}x,ﬁé&n dedr bordvat zerhy 'm'u\\ zitic
“ Fhe’ Lords” feeaﬂa;&f g R P Ytdcusd il 't Phirede OB o divisioh of
- sachelr Walddtion by the Conttmitetiers' of Stipply» 1 whio al vloviniqa
~The 'pursuet, - in a* reclaiiitig’ petition; Haintained)?that’'s Yakiation by 'the
© Qommissionets of Supply wasnnecessary ¢ That'as tHe Collirt wWas authbised
andPequired by statute o HAKe e Qiviion) t” codldhot Be mide to depend
 upbhethék telirts and furisdfétibng 3 and 48 the Coift' was Botihid fo bringthe
cause before them to a conclusion, it was a necessary conseguencé‘fﬁﬁﬁ%hé}
should be invested with every pewer which for that pufposé was required. ' If
in the course; therefore, of 'a’process of divisiont of efiithénty, the subdivitien
of a:valation Becamé' necessdry; thie Court might iidlbntilly eike what prodf
- was-necessary s The statute’ 1695 had ‘riot ‘said *that thé'" v4fuations oF stich
fands cobld onlybe provéd®p die bobks' of Siipply; et hiad-left that) ilke-any
other-mattes of fact, to be ubeertsined by proper-evideticel ot i

- - Upon advising this petitiof it ‘answers; it was ‘ébsetved, that the Commis-

sioners:of Supply alone were authorised to divide valuations;  otherwise there
might be:two valaations, onie for the tess; and dnbther for €ivil rights; as ilvithe
present instance; whichidnightbe contradictory-6 Jond aiothers R
.-*The Court adhered. : i o S

Lord Ordinary, _Auchialecf. C ETF‘Q_\: Duke of Q\’le(ensb‘etg‘.‘ﬂlatguem

' For Johnston, &c. Armsirong.
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