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No 135.
A lady con-
veyed to a
person, for
behoof of his
son, a sum
which,in case
of the son’s
death, was to
devolve to
:the children
of three fa-
milies equal-
ly. This le.
gatee having
died, it was
found that the
sum must be
divided
among the
children of
the three fa.
milies in capi-
a, and not
among the fa.
milies collee
stively ; that
children born
after the tes-
‘tator’s death,
but before
the legatee’s
death, had |
rightto a
share ;- that
the issue of
those <hil-
dren who
died before
the legatee,
were entitled
‘to their pa-
rent’s share s
‘but that the
heirs of those
who died.
without issue
before the le«
gatee’s death,
had no claim.
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sight, but that the same ought to be supplied by the Court, provided it can ba
made evident what would have been-the will of the parties, had the event been
foreseen. About this there can be no doubt; for, if the Earl was willing to’
give a jointure of 50 chalders to his spouse, :in case his brother or his nephew.
should succeed to his estate, mulio magis in the case of a forfeiture.

¢ The claim accordingly was sustained.for go chalders.’

.. 8el. Dec. N> 213. p. 2748,

‘1981,  February-.

Dr Josava M'KenNziE against Lecatees of Mrs ELizagers Hovre.

Mrs EvrzaseTH HovrtE, by her last settlement, conveyed to Dr M‘Kenzie
“her whole funds, in trust, for behoof of his children ; ¢ but, in case of the death
¢ of James M‘Kenzie (one of them), she appointed the sum of L. 700“ to be paid
¢ and divided by her said trustee, equally among the children of Janet M‘Ken-
-¢ 7ie, and the children of Anne M‘Kenzie, and tbe children of Anne Monro.’

James M‘Kenzie having died, the legacy became due to the persons above.
:mentioned. Some difficulty, however, occurred in the mode of distributing it.

-Of the children of the different families, one was not born till after the death
‘of the testatrix, and several others who had survived the testatrix were pre-de.
.ceased at the time of James M‘Kenzie’s death, and one of these had left issue, |

"Doubts, therefore, arose concerning-the following points; rmo, Whether the
“division prescribed by the settlement should be made -in capita, or in stirpes;
~2do, Whether the child born after the testatrix’s death was entitled to a share;
-and 3tio, Whether the issue-or next of kin of such of the children as survived.
the testatrix, but died before James M‘Kenzie, had also a right to a portion.

In order to obtain, for the direction of his coenduct, the judgment of the.
Court upon the different -claims resulting from these particulars, the trustee
called all the parties interested into Court, by a process of multiplepoinding
‘when appearance was made for a considerable number of them. '

Some of the Judges, in reference to the first point, were of opinion, that the
mode of expression used by the testatrix, in the above quoted clause of the deed
.especially in the repeated insertion of the particle * and,’ seemed to indicate ar;
:idea of a division between the several families collectively, -and not among the
.children of them all, as mere individuals.

The judgment of the Court, however, was as follows

« Find that the sum of L.700, bequeathed by Mrs Elizabeth Holte, in the
< event of the death of James M‘Kenzie, to the children of Janet an’d Anne
¢ MKenzie, and Anne Monro, falls to be divided amongst the said children
¢ equally in capita; and that each of the said children who existed at the death
¢ of the said James M‘Kenzie, though boin after the death of the testatrix, has.
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¢ sightte wnoqmlshnte thiveof : And find that thesissae of such of the said

¢ childrbii s died efor the said James MKenzie; have right to their parents
¢ ghires of said Jegacy; u that the nesrest in kin of the children who died
¢ without issue before James M‘Kenzie, have no righﬁt to any part thereof.’

Repom'er;,. 'Lard G'a}Jemta;x. Acf. _}" M¢Kengie...  Alt. Elphinstone and «Fo MeKenzie, jun.

. Clerk, Menzies, Fac. Col. Ne-27. p. 49--

1 une 19.
7% MZRGARET OL‘IPHANT and hier Husband- agam.rt Jotne Ommmr.

‘YPur entail of the ands of Bachilton; execut’ed‘b‘y Patrick Oliphant ift' 1729,

contains the following provisfon : ¢ That it shall always be liesorme and lawful
# to me, and the hail other heirs-of tailzie who shall succeed in-time coming,
+ to provide my younger, ot their younger children, other than the heir who
¢ shall succeed to the lands and estate before mentioned, with suitable and com-

* peteme provisions, not exceeding three years free reat of the estate for.the

¢ time.
Under this entail, Johs, comronly called Lord Oliphatit, succeeded to the

estate. In 1476, when he had three children, Henry, Margaret, and Eleotio-

1a, he granted to the two latter a bond of provision for L. f,000, or such other
sum, less or more, as shotld ameunt to, und not exceed three yeats rent.

After the dare of this bond, Johtt Oliphant married a second wife, by whom

e had two children, John, who was above two years of age when his father
tlied in the year 1481, and Janet, of whomehe left his wife pregnant.

At his death he had 1o othrer fund for the provision of his younget childten,

except the reserved power to burden contdined in the entail. Henry, the eld-
est son by the first marriage, predeceased his father, leavmg one son, John Har-
yison ‘Oliphant, on whom thre estate devolved.
" In 1785, Margaret Oliphant tock a decree of constitution against him, for
onie half of the sum contained in her father’s bond of provision to her sister and
fier, and having thereafier led an adjudication agammst the estate, she brought
an actiont of mails and duties.

John Harrison Oliphant, the defender in this aetion, at the wame time
brought a reduction of the bond, afid whole diligence proceeding upon it ; but
having died during the dependerice of these actions, the succession ope‘m& to
his uncle John Oliphant, who thereby became a party to them,_and

Pleaded ; The reserved facitlty was intended as a fund of provision to the
whole yoonger children of the heir of entail.  John Lord Oliphant, therefore,
by excluding his children of the second marriage, exceeded his powers, and
‘they are entitled, if not to set aside the bond in tare, at least to an equal share
of its benefit with his younger children. Upon the same principle, although a
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No 16
An heir of
entail exer-.
cised a re-
served faculs
ty to its full
extent, by
granting a-
bond‘of pro~
vision to his
younger chila
dren then
existing, He
afterwards
married a
second time,
and had a son
and a daugh-
ter by the
second mar.
riage, but

. died before

making any
alteration. on
the former
bond of proe
vision. The
son of the
second mar-
riage having
succeeded to
the estate,
the Lords
found, that
he was not
entitled to
any share of

the bond of

provision,
but reserved
to the daugha
ter to claim
her share,



