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A party con-
veyed his
estateto trus-
tees, directing
them to pay
his debts, and
account for
the residue to
his son. The
trustees, with-
out entering
on the ma-
nagement, de-
nuded in fa-
vour of the
son, who be-
came insol-
vent. A per-
son to whom
the father had
been personal-
1y liable for an
annuity,found
to have no
grcfcrencc.
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if any: of the heirs preferably called either do or may exist. THE Lorps repel-
led the reasons of reductjon, and sustained the sale of the lands made by Mishi-
nish during his possession, :

Mishinish, while in possession of the estate of Mackinnon, of which he was
afterwards obliged to denude upon the supervention of a nearer heir, as
explained ‘aboye, ‘had provided his wife in the locality of certain lands,
part of the estate of Mackinnon. After the death of Mishinish, his widow
having brought an action for the mails and duties of her locality lands, the
Lorps, upon the same ratio on which they had given the former judgment,

. decerned for payment against the heir in possession.

Fol. Dic. v. 4. p. 67. Fac. Col.

*.* This caseis No 34. p, 5279, and No 35. p. 5290, voce HelR ApraRENT.

——————— . ———

1781, Fuly 4. KaruarRINE CLARK qgainst JouN Ropertson and Others.
"Avexanpex-Harvey left a considerable estate to his three daughters, burden-
ed with an annuity of L. 65 Sterling to Janet Clark, his relict. One of the
daughters was married to Joshua Johnston ; who, wanting money to throw into
trade, prevaxled upon his mother-in-law to make way for a sale of the subjects,
by giving up her security; and accepting of a personal bond for her jointure,
from him and the other partners of a company in which he was engaged.
Among thcse were John and- James. Jamieson, father and son; who, in this
way, came to be personally liable for Mrs Harvey’s jointure, ]ohn some time
before htS death, executed a settlement in the form of a trust-dxsposxtxon where-
by the trustees were directed to convert his estate and effects into money, for
payment of « all his just and lawful debts,”. particularly certain family provi-
sions therein mcntxoned and to account to his son, James, for the residue.
Upon John's death, his trustees, without entering upon the management,
executed a disposition, proceeding upon the narrative, that James had paid or
given securlty for the provisions and debts specified in his father’s settlement,

‘and had become bound * to satisfy and pay other debts, and perform any other

deeds that mxght be owing or prestable by his late father ;” and, therefore, dis-
pomng to Him, his heirs, and assignees, the subjects and rights vested in them
by .the trust-disposition above mentioned.

]ames accordingly took possession of every thing, and continued in good
¢redit for several years. But, being engaged, as a partner, with Buchanan, Has-
tie, and Co. who failed, he found it necessary to convey his whole subjects he«
ritable and mave, to trustees, for behoof of his creditors.

Against these trustees, Mrs Harvey .brought an action for having it found,
John Jamieson’s heritable estate was really burdened with her annuity, for
which he, along \;-ithr.}oszma Johpston and others, had given bond ; that, in
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virtue of that bond, md the trust disposition executed by lmm, she was-a real
creditor upon his estate ; at least, that the obligation' constituted by said bond

in her favour, was a preferable debt, in the questién’ with a cxcdntor of James )

Jamieson, or Buchanan, Hastie, and Co. -

In the course of this process, Mrs Harvey died ; but t’ae cause was taken up
by her sister, Katharine Glark as having right to. the bggone anouities ; and,
for her, it was

Pleaded ; John Jamxeson b¢came debtor for the anmalt;y mqucstnon by 30111-
ing -as co—obhgant in the bond granted to Mrs Harvey. - The payment of his
debts was one of the primary-objects of the-trust-deed executed by him ; and
all that James had right to was, the residue.or reversion, The subsequcnt cotn-
yeyances, from the original trustees to- James, and from him' to the defenders,
“had both of them that trust-deed for thejr basis ; and, thersfoie, could carry no

smore of the estate belonging to Johr, than what rﬁmalwd free, after paymg all

his creditors.

. Had James made up titles to: thc estate in questmn, as; herr ; and, after poss
sessmg it for three years, ‘had @onvc&ed it to trustees- for . payment of his- debts,
it may be admitted, that his father’s creditors would ‘have had no preference

over his own; but, coming in place of the trustees aﬁpomaed by his:father, the

purposes ‘of- that trust remammg’ unexecutcd he could’not, in any way, disap-

point the fis quasitum which. his father's creditors had bver the estate assigned
to him. Had James himse}f been sole trustee, he ¢ogld ‘ot -have inverted-the

_ estate to-the payment of -his-own debts ; and, it dees not-peeur, how hts right.

should be mmdcmd broader, by his coming’in &he place of the trustees. "

Answered ; James Jamieson's predit was such.es fully justified his father's
. trustees in giving up, the management to-him ; and, accordingly, they were; as-
sailzied from an action at the instance of one of John Jemieson's creditors, who
endeavoured to make them liable for his debt, on mcmtnof their laving con-
veyed the estate to James, wa&hout taking mﬂmty. tﬂiﬁt the purpmes oF thc
trust should be fulfilled. - -

]ames, however, stands in & yery. diﬁ'ex:ent sxtuawop Hc was =hm father 's ap,-

parent heir;: the residuary legatec .of -all his effects s and; Mhen he accepted of

them without inventory or-accompt, under the ceﬂéﬂiﬁn of . paymg his father’s
debts, he subjected himself universally to all-such. .olains; He is, by: the set
1695, by ithe express tegor of the settlement, and by cvety rnleof daw, lu{ble
to pay them to the last farthing, -

At the same time, the creditors of John ]amxeson have np real lien'or pmﬁg-.
able claim over the subjects. . If they have, they must be preferred not only-te
James’s personal creditors, but to such as, trusting to the public records, may
have lent him money on the securnty of an estate which appeared to be altoge-
ther unencumbered.

‘But, that they have no such lien, is evident from this cons;deranon, that, if
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the original trustees had exercised the power conferred upon them by the trust-
disposition, and sold the subjects, a purchaser’ from them would have been safe;
and, had the trustees, instead of fulfilling the purposes of the trust, applied the
money to their own use, the creditors of John Jamieson would have been in no
better condmon than the pnvate creditors of the former, = o
Even supposing that the subjects had been conveyed, without the interven-
tion of trustees,,to James himself, but under the same burdens and conditions
as occur here,’ the-obligation to pay * debts in general,” could never have con-
stituted a real security in faveur of sn¢h: ereditors ; Broughton contra Gordon,
June 20. 1730, infra b. ¢.; Stenhouse contra Innea, February 21. 1773, infra
b. t. ;- CGamerons contra Credxtors of Cameron, se¢ ArpeNpIx,- “Neither i3 it very

~ obvious how the word trust should make any alteration on the nature of the

deed. Every disposition by a father to a ‘son, with ‘the’ burden of debts, is a
trust ; but still the burden remains personal, unless the debts are specially enu-
merated in the disposition, and engrossed in the investiture. Were it other-
wise, the security of the records would be overthrown ; and, henceforth, every
settlement would be conceived in the form of a trust-conveyance to the heir,
with a general burden of latent family-provisions, sufficient to cover the whole
estate, and to prevent it from being affected by any debt he m:ght contract.

In the present case, the record did not point out James as even nominally a
trustee. - He completed his feudal title upon-the procuratory contained in his
father’s disposition, which the trustees had never exhausted, and appeared as

-absolute proprietor in his own right, with the burden only, which the law it-

self laid upen him at any rate, of paying his father’s debts, To that effect, he

was, no doubt, personally bound ; but no real Jien was created upon his proper-

ty ; Erskine’s Institute, B. 2. T. 3. § 48. & 49. ,
Replied 5 Tt is of no consequence that the debt in question was not particus

- larly mentioned in the trust-deed ; nor “is it necessary for the pursuer to con-

tend, that her sister had a real Jien over the subjects, which would have affect=
ed a singular successor. No such Zien was created in favour of any of John’s
creditors’; on thc contrary, ‘the trustees were _empowered to sell the subjects ;

but, while they remain unsold, they are primarily liable to the- granter’s credi-
tors, whose interest cannot be affected by the debts of the. trustces or those to

“whom they assigfied the subjects.

It may be admitted, that, where the absolute property is conveved either to
an heir or to a stranger, with the gencral burden of all the granter’s debts, no
real len is established in favour of the creditors ; but, here, there was no con.-
veyance of property.,~ The subjects- were disponed in trust, for certain pur-
poses particularly mentioned ; and, so long as they are-held under that title,
thcy must, in the first place, be applied to. those purposes..
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" example, a clause of redemption be so left out of the infeftment, the, dxsponcr ‘

* Tz Lorps found, ¢ That Katharine Clarke had no prefcrcnbe over thc othcr
Crcdators of James: Jamieson for the dcbt in question.” - . ‘

Iord Ordma.ry, yu:tzc:-C/erI ‘ Act. Wight. Al Tlay Campbc[l Clerk, Tait,
L _ : Fol ch.,-v.4 p 66. Faa. GCol. No 7L, p. 119,

- s ‘

1786 Novembcr I 5
‘Rucuarp THoMsON against Messrs' Doucras, Heron, and COMPANY.

THOMSON, in consequence of a contract entered into between himself and his
man of busmess, disponed his lands to the latter, “ heritably and irredeemably,
in order that he might sell the same, and apply the proceeds for the behoof . of
Thomson.” The disponee executed the procuratory of resignation, and obtained a
charter from the Crown, on which he was infeft ; but as he omitted to insert in
the procuratory the above qualification of his rxght it did not appear on the
record. . Being debtor to. Douglas, Heron, and Cempany, ‘he conveyed those
lands to them, in security of his debt. Afterwards, others of his credltors ad-
judged the lands, but without taking infeftment.

"Thomson instituted an action’ of rcductlon on the head of fraud, of the right

 obtained by his disponee, alleging ‘that ‘the latter had fraudulently failed to ap-

ply properly the value of the estate ; in which action appearance was made for
Douglas, Heron, and Company, .and for the ad_]udgmg creditors. The pursuer
Pleaded ; The right of the dxsponee was in the nature of atrust the pro-

/perty of the estate still remaining subsl:antlally inthe disponer and the.only power

given to the disponee being that of dxsposmg (bf it for a price, for which he was
to be accountable to the disponer ;.- his assuming the character of unlimited
proprietor, in order to which he omitted to -engross the condxtmns of his right
in thcuprocuratory of resignation, was a gross fraud, and must import a labes

realig;in the conveyance in question ; especxally as this was granted for a pmor :

debt,-and nqt.for money instantly, paid | onaccount of such secunty

No 51,

e

’NO 520
A disposition
was granted
for the behoof
of the dispon-
er, but in the
terms of an
absolute cone
veyance.
The disponee
granted heri-
table securi-
ty over the
property to
creditors of
his own. . |
Found- eﬁ'cc-
tual.. But. .

adjudgers, oo

také rantum: -

-

et tales .. -

Answered ; ¢ A purchaser or a creditor contracting. ‘upon the faith of thc re- N

cords, cannot be. affected by any personal challenge upon the head of fraund,
that may.lie against the person with whom he contracted ;” (see above in this

Sectiof.) - Nor are the_adjudging creditors in a different sxtuatxon

Observed on the Bench; Ifa dlsponee omit.to engross in his mfeftmcnt those'
clauses which were meant by the dxsponer to limit or quahfy his rLght H if, for

by this fraud can in no shape be hurt. ‘The right will not be unlimited ; be.
cause what was truly bestowed on the disponee was only a limited right, But'
in the prescnt case, the disposition :imported absolute and unlimited property ;
although, as the couriter-part of this grant, thcre arose a personal obligation on.
the disponee to render account‘ "And whether this has been justl v ful ﬁlled or .
. . 56 X2 .- B



