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mation thus neceflary to every one of a numerous train of perfons whofe names
appear on bills, but many, or moft of whofe additions or defignations may be
unknown to the holder, would mightily embarrafs mercantile tranfacions. It
is a miftake to fuppofe that a merchant never trufts to the fecurity of perfons of
the latter defcription. He may be ignorant of their defignations, or of the
places of their refidence, yet well enough acquainted with their charaéter, in
refpect of credit. He may, even though uninformed of all thefe circumftances,
properly place confidence in names, ftrange to him, when he fees that certain
prior holders whom he knows have already trufted to them. Hence, it'appears,
that the obftruction to the ufefulnefs of bills which would follow, were the op-
pofite doctrine to prevail, confifts not only in a tedious and burdenfome incum-
brance, but even in an actual diminution of the fecurity which they afford ; while
the inconvenience ftated by the defender is almoft imaginary, fince it can occur
only in a very few fingular inftances, like the prefent, For, it is plain, the fenfe
of his own intereft muft inftantly prompt the laft indorfer to communicate the
notice of difhonour to the immediately preceding one, who, in the fame manner,
will give it to the fecond, he to the third, and {o retro up to the drawer, Here,
then, a difadvantageous confequence, which of neceflity can but rarely happen,
is fet in oppofition to others likewile pernicious, which, as neceﬁ'anly, muft be
continually occurring.

Theugh there are no decifions of the Court on this point, yet the purfuer’s
plea is fupported by Erikine, 3. 2. 27.—33.; and by Stat. Geo. IIL. r2. cap. 72.:
And, with refpeét to the law of England, by Stat. Wil. IIL. g. 10.; Burrow’s
Rep. vol. 2. p. 669.

Tae Lorps ¢ found, that notification to the laft indorfer was not, per se, fuffi-
¢ cient to preferve or eftablifh recourfe againft the prior indorfers.”

Lord Ordinary, Adlva. V Aa. Il Camplell, H. Erskine, et Arch. Campbel/

At. 4. Crosbie et Alex. Ferguson.

Stewart. Fol. Dic. v. 3. p. 88. Fac. Col. No 36. p. G3.
‘—_;—:
1782. Fuly 18. Hopesox and DoNALDSON against Bushpy.

Mg Busupy of Ardwell in Scotland, when in London, adhibited his name as
indorfer to a bill accepted by Benjamin Graham, delivered to Hodgfon and Don-
aldfon, and payable in Londen, two months after date. This bill, when it be-
came due, was regularly protefted againft the acceptor for not payment ; but
the indorfer having left London, and the holders being unacquainted with his
place of refidenee in Scotland, no intimation of the difhonour was fent to him for
twenty-one days thereafter.

In a procefs, at the {uit of the holder, for recourfe againft the indorfer, who objec-
ted the want of due notification, the Lorp OrbINARY, 3d July 1781, repelled the
defence, ¢ in refpec it was admitted, that the defender left London, the then:
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¢ place of his refidence, befére the bill became due, and left no notice where
¢ he might be found, or wrote to.’

The defender reclaimed ; and

Pleaded : That the obligations upon drawers and indorfers of bills of ex-
change, may be attended with the leaft poflible inconveniency or hazard to them,
and terminated within a period fuited to the fecurity they are intended to create,
univerfal pradice has impofed a neceflity upon the holders, to notify the difho-
nour within a limited time, under the penalty of forfeiting their recourfe againft
thofe to whom fuch intimation is not given. Hence, a profeflor of bills muft in-
form himfelf of the place at which intimation of the difhonour may be given to

thofe againft whom he means to come for his payment; and if, by negle@ing

this precaution, timely notification is not fent, he alone muft fuffer thereby. In
this cafe, the holders, upon inquiry, would have been informed, that the defen-

der was only occafionally in London, and refided ordinarily on his eftate of Ard-

well in Scotland, at which place they might have acquainted him, within the
ufual time, of the bill’s not having been paid.

The Lord Ordinary’s interlocutor has taken for granted, that a perfon having"
fet his name to a bill, at any place, muft, upon leaving it, give notice to the:
holders where he may be found.or wrote to. But in what manner can that be-
done? A bill may pafs through a thoufand hands, or it may be tran{mitted to a.

foreign country. ~ How.is it poffible for the drawers or indorfers, in fuch inftances,
to camply with this regulation? It is accordingly unknown in practice; and, if
introduced by a.precedent in this cafe, would be attended with the moft- perni-

cious confequences to trade. A queftion of a fimilar nature was lately decided.

by the Court. One Bell'indorfed a bill to Grant, who indorfed it to.a-banking
company- at. Glafgow. The bill having-been dithonoured, and. the difhonour.in-
timated.to ‘Grant, the laft indorfer, who proved unable to pay, an action of re-

courfe was brought againft Bell, the prior indorfer, to whom.no .intimation had"

been given. In fupport of. this action,. the holders wrged the impofli blhty of
their knowing-all the prior indorfers of a bill, and that it was therefore fufficient
to intimate to the laft indorfer, whofe duty it was, to acquaint his author with.
the difhonour. But in answer to this, it was fuccefsfully maintained, that the-
holder of ‘a bill aceepted of it upon the credit of the indorfers he knew, not
of thofe of whom he was ignorant ; that if he knew them, it was his bufinefs
to have acquaintéd'th‘em with the acceptors not having retired- the bill; and,
if he knew-them not, there was no hardfhip in denying him recourfe. againft
them ; Elliot contra Bell, 14th February 1781, No 167. p. 1606..

Answered for the . purfuers :—The neceflity of .intimating the difhonour. of

bills is not difputed. But in this, and in every. other cafe, where.a condition,.
introduced in favour of any.perfon, is difappointed- by his fraud or negligqnce,

it is held in law to be fulfilled, and the. obligation. to which it is annexed is

thereby purified. The bill in queftion was accepted, indorfed, and payable in
London. The indorfer, by leaving London before it was exigible, without as
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quainting the holders whither intimation of the difhonour might be fent, ren-
dered the execution of that formalty impracticable in the ordinary way. But
the holders made immediate inquiry at the perfons at whofe entreaty they ad-
vanced money for this bill, and according to the earlieft intelligence of the de-
fender’s refidence, they regiftered the bill, and ufed a charge of horning againft
him upon it. In the cafe quoted, the Court did not determine what circum-
ftances excufed the holder of a bill from giving intimation within the ufual pe-
riod, but found, that intimation to the laft indorfer did not, per se, preferve re-
courfe againft the prior indo:fers. ’

Upon advifing this argument, the Lorps feemed agreed to alter the Lord Or-

-dinary’s interlocutor, and to ailvilzie the defender; but, it having been fepa-

rately contended by the purfuers, that, at the delivery of this bill, they had
made {pecial inquiry after the indorfer’s place of refidence, and had been in«
formed that it was in a particular ftreet in London, where they had accordingly
fought for it when the bill became due, the Lorps ordered a condefcendence of
facts to be given in, and allowed a proof. '

Fac. Col. Ne 56. p. 88.

*.* This cafe was appealed.:—The Housk of Lorps OrpERED and ADJUDGED, -
That the appeal be difmifled, and the interlocutors complained of reverfed ; and
that the interlocutor of the Lord Ordinary of 3d July 1781 be affirmed.-

12th May 1783, Fournals of the House of Lords.
** Follows fequel of the fame cafe :

1782. Dec. 2. In this cafe, the Lords having been of opinion, on the prin-

ciples ftated in the above report, 18th July 1782, that it was not incumbent on
-2 perfon, upon leaving the place where he had indorfed a bill of exchange, to

acquaint the holders where he was to be found or written to; Hodgfon and Don-
aldfon offered a proof, that, in this initance, they had inquired after Mr Bufh-
by’s place of refidence in London, and had endeavoured, when the bill became
due, to find him there. : '

- Mr Bulhby then offered this new defence, that the purfuers having, after
proteft, received a partial payment from the acceptor, they could not refort to
the drawer or indorfers ; in {upport of which he

Pleaded : At any time before proteft, the holder of a bill of exchange may
receive a partial payment, and, by marking the {um on the back of the bill,
and protefting for the remainder, may fecure his recourfe for what is unpaid ;

Marius, p. 86. 87.; Scarlett, p. r26. 127..§ 8. But, as a difhonoured bil]

ought to be returned immediately to thofe liable in recourfe ; if after taking
proteft for not payment the holder thall receive the {malleft fum from the accep-
tor, this imports an abandonment of his claim of relief,———Lord Raymonad,
vol I. p. 743.
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Aniwsred : I the holder of a bill of exchange has made regular intimation of
the difhonour, mo reafon can be given, why his receipt of a partial payment,
which is highly beneficial to thofe liable in recoutfe, by diminithing the extent
of that obligation, fhould forfeit his claim againft them. = Accordingly, this de-
fence; which refts entirely on the authority of Lord Raymond, unfupported by

any precedent, is contradifted by the demﬁon Brown contra Hume, 14th No- -

i

vember 17035. No 126..p. 1546..

No 168.

No precife judgment was given on the merits of this defence,. though fome of ~

the Judges exprefled their opinion that it was ill founded; and as a decifion fuf-
taining it would at once have fuperfeded any further proceed{ng, the interlocutor
of the €ourt, allowing a proof of the. circumftances alleged by the purfuers, .

and determining on the impart of it, may be confidered.as an indire@ rejetion.
- Upon advifing the proof adduced by the purfuers, which did not feem to fup+
port their averments, the Lorps ¢ altered the Lord Ordinary’s interlocutor; and

found, That no recourfe lay againft the defender, as indorfer of the bill in quei- -

tion.’ A
Lord Ordinary, Elliock. Ad. Elphinston. Alr. Ziay Campbell. . Clerk, Orme. .
Craigie. Fol. Dic. v. 3. p. 89. Fac. Col. No 73.p. 112. -

*. ¥ This mterlocutot was rcverfed in.the Houfe of Lords by the. Judgment;:,

mentxoned above. .

-

e —

1y84. . February 20.
STIRLING. BANKING Copmrany agazmt DuNcaNsoN’s REPRESENTATIVES. .

Duncanson became indorfer of a bill, W1thout value “at-the requeft of James

Guild, to enable him the more readily to get it difcounted. It was dated 20th .

December 1782, payable three months after date .drawn by Robert Campbell

and accepted by Guild for L. go. -
The Stirling Banking Company, who had . dlfcounted 1t protefted it in due

time, and the proteft was regiftered. Letters of horning were raifed, and put

into the hands of a meflenger, who returned an‘ execution- of charge againft .

Duncanfon, dated 3d April 1783, ther2th day after the laft day of grace.
Duncanfon was‘in the bank office on 8th May, or. about fix .vs:eeks after the
bill had become due, when the diligence againft him was mentioned. He brought

a fufpenfion on the ground,.that no charge had been given to him, hor any infors -

mation of the difhonour of. the bill.

Trt Lorp ORDINARY * in refpeét the fufpender had failed to propone impro- -

bation of " the execution, repelled the reafons of fufpenfion; and found the letters

orderly proceeded.” L B} : : .

No 1'69, .
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