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{Ex debito naturali.).

»17,89 February 9.
Barserie De La MOTTE, aguinst ALEXA\T.DER ]ARDINE

ALEXANDER JARDINE brought a procefs of divorce in the Commiffary court
againft Barberie de la Motte, his wife, on the head of adultery, and obtained a
decreet which he immediately extracted. - - -

After this, an action was brought by Mrs de Ja Motte in the Court of Seffion,
for fetting afide this decreet, as obtained upon falfe evidence. The Lord Ordi-
nary difiniffed this ation ; but a reclaiming petition was preferred, and along
with it a {feparate petition, praying for an interim aliment, and for a certain {um
in order to defray the expence of the acion. In bar of this demand, it was

Pleaded : While a woman is vegffita viro, her hulband, as pofleffed of the whole
funds belonging to both, is obliged, befides giving her a fuitable aliment, to ad-
vance fuch fums as may be -neceflary for maintaining any litigation.in which fhe
may be interefted. But the reafon of this obligation cgafes after the.marriage
has been diffolved by the judgment of a competent court 3 which, after it is final,

muft be held pro re judicata, not only until it is brought under challenge, but.

until it has been fet afide as erroneous and unjuft.  Otherwife, indeed, it would
be in the power & every woman, after {he had been divorced for conjugal infide-
lity, not only to infure to herfelf a maintainance fuitable to her hufband’s rank
and fortune, as long as fhe was able to protract the litigation, firft in this Court,

and afterwards in the Houfe of Lords, but alfo:to throw upon.him.the whole ex--

pence attending thofe proceedings.

- Anfwered: Until'it has been determined, whether a narriage is diffolved: or:
not, it cannot be faid that fuch a.feparation has taken place*as- fhould deprive ei--

ther of the parties of their legal rights. It furely cannot make any difference, whe=

ther the queftion is ftill depending in:- the Commiffary.Court, or in the Court of

Seflion ; or whether the judgment of the inferior court -has been brought under re-
‘view by a bill of advocation, or-afterwards in the {hape of a procefs of reduction.
It would be fingular, if, in reviewing a fentence of the Commiflaries, the Judges
in the Court of Seflion. fhould find themfelves precluded .from doing what the
Commiflaries themfelves,.on reviewing their own. judgments, always do: And it
would be no-lefs unjuft ; a wife having occafion to complain of proceedings held
againtt her, being almoft equally injured, when the means of maintaining a litiga-
tion are with-held, as when an unjuft judgement is pronounced. Act 1609, c:6.;
Balfour’s Pradlics, p. 95. (See Hussanp and. WiFE..
tionary..

After affirming.the-judgment: of the Lord Ordimary, difmiffing the alion.

brought by Mrs de la Motte;

Tue Lorps found, ¢ That the purfuer was not entitled to any aliment, or te:

the expences incurred in the a&ion at her inftance.”

See p. 435. of this Dic--

No 8o.
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No 8o. But a fecond reclaiming petition being preferred, which was followed with
anfwers, the Lorps found, ¢ That the purfuer was entitled to an aliment, agd to .
the expence of the procefs of reduction, till the date of the final interlocutor, re-
pelling the reafons of reduction.’ ’

.Mr Jardine.reclaimed ; but his petition, after-being advifed with anfwers, was
refufed. o :
Lord Ordinary, Hailes. AQ. Wight, Steuart, A&, Lord Advocate, Blair.
Clerk, Menzies. :
Fol. Dic. v, 3. p. 25. Fac, Col. No 60, p. 109.

Lraigie.
o ‘19741, February. CameBeLL agains His Farner.
No 81. -
' Forissfamilia- Tue Lorps found that foris_familiation did not exclude a claim of aliment
et fuper jure natura.
;léiﬂt* for ali- | ‘Fol. Dic. v. 3. p. 22. Kilkerran, (ALIMENT.) No 5. p. 22.
nt.
sttt et csneencerersc it
v*17xo. Fuly 20.
Mr ArexanpEr BrowN of Thornydikes the Elder, against GEGRGE Brown-
No § his .Eldeft, and ArzxanperR Brown his Second -Son.
No J2. '

féﬁi“.{ o ali- Oro Thornydikes having, after providing George, his eldeft fon, in his contract

;i‘;fu‘:‘f“ of marriage, to L. 100 Sterling yearly during his own lifetime, and to:the fee of
the lands of Thornydikes, difponed the lands of Baflindean to Alexander his
fecond fon, in his contract of marriage ; whereby the old father, denuded of all,
and reduced to extreme want and mifery through his exuberant fondnefs for his
children, was. neceflitated to purfue a proeefs of aliment againtt them : Founding
his claim upon the law of nature and nations, That obligeth children:to maintain
their indigent parents, though they got nothing from them ; and much more
obligeth the defenders. to allow bencficium competentie to -their aged father, who
divefted himfelf of his all in their favours, L. 5. §. 2. 4. de agnofcendis et alendis
liberis et parentibus, L. 1. codem.

The defenders did not much controvert the purfuer’s title to an aliment, but
each of them endeavoured to free himfelf of the burden, by throwing it over
upon the other.

Alleged for the eldeft fon: He could be liable to no part of his father’s aliment,
till the lands of Baflindean, difponed to the fecond fon, be firft difcuffed ; be-
caule, when the eldeft fon got the lands of Thornydikes difponed to him, his fa-





