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. The EarwL of CASSILLIS avamrt The CownmN AGENT of the Cm:m'roas of

Huca Ross.

: THE. Farl of Cassillis held the lands of Nether Skeldon and Afrdé ward of

the Crown ; and,in x613, a contract was entered into between him and John
Crawford, by which the former disponed these lands to the latter for 12,000 )

-merks, to be held feu on payment of 52 merks Scots yearly ; butin ord.cr 10

relieve the vassal of the feu. duty, the Earl obliged himself to grant him an in«

feftment of annualrent out of other lands te an equal amount, the annualrent

and feu-duty to be held as mutually discharging each other, except when the
lands shquld fall in ward to the Crown, during which period, it was declared,
that the féu-duty should be pzud to the donatar, and the annualrent should
cease. -

In 1614, the Earl granted a feu-charter of the lands, bearing to be in xmpl&
ment of the contract, It declared the feu-duty to be 52 merks Scots, si peta-
tur tantum ; but it tock no notice of the discharge of it by means of the an-
nualrent, nor was infeftment of annualrent ever. gtanted :

In all the subsequent titles down to 1747, (Which were granted both to heirg
and singular successors, ) the duties payable by the vassal were declared to be
the same as in former investitures, without specxfymg thexr amount, and still no
mentxon was made of the annualrent.

In 1678 a declarator of non-entry was obtamed by the superior. .

In 1747, the vassal accepted a precept of clare constat from the supcrmr ifi
which rhe 52 merks of yearly teu-duty were declared payable without any re-
ference to former titles, - ’

The father of Hugh Ross of Kerse afterwards purchased these Iands, and
was succeeded in them by Hugh his son. Nexthcr of them renewed the mvestl-»
ture. - :

In 1487, when Hug‘h Rosss affairs were embarrassed, the Earl of Cassillis
obtained a.decree of reduction and certification against him for negleetmgto
pay the feu-duty.- No feu-duty, however, was paid by him, nor was therc any
evidence of its-having ever been paid fromr 1613 downwards.. :

These lands were sold by Hugh Ross's Creditors, warranted free of feu-duty.
But the Earl of Cassillis, who represents the original disponer, refused to enter

’

" the purchaser, unless on a payment-of the feu-duty from 1747 downwards; and’
“his allowing a clause to be inserted in the charter, declaring the Earl’s right to

‘the feu-duty, in the same general terms as in the precept 1747.

His Lordship accordingly raised a suspenswn in which he stated, that it had
been the practice of his family, instead of annually exacting payment of their
feu-duties, to content themselves with receiving all arrears each time the inves.
titures were Tenewed ; that the feu-duties of the lands in question would no
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, habepaadw the sanie maniner; though, from the bmks kept by the agent. " No g%
© of the: faniily havirig been: destsoyed by fire, direct evidence of the fact could

" 1ot now be obtained 3 but Be: contegded, that the titles to'these lands, subse-

 quent to the date of the dontract, mabhshcd both the pracnce of paymg fea-

, dums,mdeheﬂghrwexaétthem, S
" Plegdad, Fhe contvact 1613, whwh is very amomaiom in its nature seents to

- hmzbwmdmdy departed fiomi~ Not only no idfeftment of annualrent .-

‘was ever granted us eonseguence of it, bat the charter zxecuted the very next
yea, -whiibe it expressly stipulated the fam@wy of 52 merks, took no noticé of
the-annuzlrent: which. was to dischargeit: . The sobseguent titles by which the
sl was: taleen bourid: to pay the- fen-,dtew exigible by formet investitures, can-

not therefore dpply'to the contract 1613, upon . which' nb possession or infeft-
ment Rllewed ;- and 1t‘waltogethcr irprobable that these tifles would have Been

_-se- expressed|: uuless the superior, on the one hdnd, Had considered himself en-
titled: to exact, and been: accustomied to receive the stipulated reddendo, and the

“vassals, on.tlie other hand,. been: sensible that they had no right of exemption
from: payment of it. Since, therefbre the lands in quéstxon have béen posses-
sed for above 28a yéars, upon’ an investiture: ‘which' enutled‘ the suspender’s pre- -

_ decessers to demand a feu- duty, #nd’ Wbtch they no doubt'did at each time the-
investitur¢ was renevred, . while, duting thislong pcriod the discharge contain- ~
ed in the contract 161 3 has'continued latent, the right of the suspender is es-
tablished by the positive, and that of the charger lost by the negative prescrip-

tion. Indeed, .though-no feu-duty had- been paid, the investitures under which

- an estate has been held>for 40 years, fix unalterably the nghts of superior and
vassal, even although by mistake, ‘they should contain a discrepancy from the
prior titles ; 5th August 1768, Duke of Buccleuch against the Officers of State,

No 20. p. 10711, DGC-ISIOD 10 177e>betwe6hthe sarde parties No 56 p. 1Q751

( An:wered The contract 1613 was fair and reasonable. " John Crawford gave
a full price for the lands ; and it was therefore. interided that he should pay no ‘
feu-duty to the Earl of Cassxlhs ;. but, though Crown vassals were at its date - il

\ entxded to grant feus, 1457, €. 1. 3 1503, C. go. and9L. ~ Erskine, b. 2. tit. 5. ‘
§ 7 they could not do so to the prejudic'c of ‘the superior, and it was therefore

necessary that the feu-duty should be kept up, in case the lands should at any

time fall in ward to the Crown, which was-the reason for its* being so- prondedv

by the contract. The mfeftment of annualrent was meant merely in security

" of the discharge of the feu-duty, to -make it a real burden on the lands, and
ggod against singular successors:in the superxonty. , .

“Such being the.object of the’ contract, it is incumbent on the suspender to
establish, that.the right of cxemptxon has been passed from by the vassal,
thls, however, he-has. failed ; he has produced po ‘eviderice 'of the feu-duty ha..
ving been paid, and,. in fact, none has been pald since the date of the contract;.
The charter 1614 expressly bears to be granted in implement of the comract,
and must therefore apply equally to every part of 1t, and as the subsequent
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titles, down to 1747, all refer to the charter 16:4, tbey are therefore just as.
much qualified by the contract as.if it bad beer narrated in them.. The object

of the precept of clare- constat in' 174/, was merely to give the nght to the
- heir tantum et tale, as it had been enjoyed by his predecessor ; and it is-admit- .
ted no feu- duties have been paid since its date, which both shows the ander-

standing. of parties at- granting: ‘the precept, and strengthens the: presumption,

that no prior feu-duties had ever been exacted. In these circumstances, there- ,

can be no room either for the-positive or negative prescription..
Tue Lorp OrpINaRY, “ in respect that by. the original feu-contract.in- 161 3

, the yearly annualrent of 52 merks. thereby stipulated, and.the like sum of feu..

duty, are declared: to extinguish each other; andin respect there is.no evidence

that one. farthmg of the fcu,duty from the date of the contract downwards .

~was ever paid; found, That the non-payment of feu:duty.is equivalent. to pos.
~ session upon the annualrent-right, and therefore: pfescrlptlon positive or nega-

tive, does not strike against, the contract, but  that it is binding on the parties

‘and their heirs at.thisday: And in respect it is averred by the charger; that the
suspender represents John Earl of Cassillis, the party to the contract, and that -

the suspender has pointed out no other title upon which he holds the estate than
that of heir, found the letters orderly. proceeded.”

Upon advising a.reclaiming petition, with answers the" Lonns upon the
grounds stated by the rcspondcnt unanimously adhered ’

" Lord Ordinary, Sustice-Clerk. _ For the Suspender, D. Cathcart. Alt. A. Campbell, junior,

~ Clerk, Home. , - ) .
D.D. , , | ~ Fac. Col. No-199. p. 4774.
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1663. Navember 24 .
Bisuop. of the IsLes 42 azmt The FISHERS of GREENOCK.

Tae Bishiop of thc Isles, as being presentcd by hxs Majesty to the blshoprxck
of the Isles, and whole teinds,. rents, and emoluments thereof, and as thereby
Having right to the great' teind of all fish taken in and about the isles of Scot-
land, pursues the fishers 6f Greenock for the teind of cod and ling taken by
them about the isles of Arran, Bute, and Ilsey ; but insists only for those taken

between Arran and Ilsey or Bute, and not between these and the shore, and -

-



