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1799. November 12.  THomas MiITCHELL against Marjory FinLav.

By an antenuptial marriage-contract, James Milne became bound to give
“Neatjory Fintay ‘infeffirent on'ahouseand Iy&t‘d’b&dﬁging to Hittiy\buein which
he was not-infeft, for her liferent, in case of survivancy.
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Thomas Mitchell, one of his creditors, Mﬁug‘ﬂt g redeetion of the: ui)llgatmn
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The Lord Ordinary assollzmd the-defendér. i - i uid

gy penubh ‘the’pursuer adutitted that i theitate Jis: 29, 17514 Mmmn,
No. 200: p. 1150. (eomrary to the older case; Puwe 19:1781;/Creditérs of Mer-
chiiston, No. 261. p. 1288; Y it 'had been found, thutdiifeferrent e a hetitable
bond, ‘granted Hor a-nowdim’ ‘debitum; ‘though £akidhi viidsha 'siety days. of bank-
ruptcy, does not fall under the act 189BL- 1Bt - e Icsnionded, dhat in- that
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leéss that in thé préséeit|i here there W3$ fensolt 16 praseme:it i had: 'bden pcbst-
poned interitionally, il ‘the husband ‘was oty theiéve of bankruptey.

The® pm’Suél‘ fitkher dontended, that: Milme's otvn infefoment, :w!uxzh was ne-
cessary o siippott ithe defender’s, being a voluntary ucian-bis part, was struck
at by the statute ; June 5, 1793, Brough’s Credmi's"agamat ﬁmhe md Jollie,
No. 222. p. 1179.

Observed‘on:the Bench : The defender was. enta&kad to complem the secui‘ity,
by expeding infefiment in her husband’s person as well as her own;: and there-
fore this is not to be considered as the act of .the husbmd .

The petition was refused ‘without-answers. .- {1 .
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The" rRUSi EE for. the CREDII‘ORS of RoBer‘ MACLAGAN, agaimt DGC‘TOR

MACLAGAN.

RoserT Macracan had right to the fee,and his mother tothe liferent, of
certain heritable subjects, to which they had not made up titles.
|



- Apanth, Pxardl]; BANERUPT. 25

. '%n Pestudy

i absobateydndifiy m cesiaih min: of ihorey jpiid ids its(price int whichothey

bicsme bounll *7to: malkk apledmplete titles in -their persns, -wpaf thein ‘oWg
««iproper ichunges; ahd:to grant all nkcessarly and proper ‘deedsi dor Plogaring
sorthemselves dnfeft’” - - cooiieopls s e i b
" (Robett Matkigin at the:isalve tirie hddressed a letteri to. Din Maclagha's
sigente; auvhorsing o thém: tafiget ihim served: and:irefoun heirdn genarsl.br
aﬁéﬁﬁl tohis phedesessord. [Huoiig o T S Vi ean o
B ;imkgmdxgm;wﬁs éimigﬂiaiﬂ\yiﬁfeft;;ahd his dndeftnent  duly mécorded. . ..,
- qVRly ir7o, ithe "Detttigranied a Gadk-bondyobedring that he held the dis-
posieiil onlfoih seoindey of 2ins1200. with intereét, and the e2penses of cont
pleting his titles to the subject, to account of which he acknowledged-having
received A8 18w fromchedisgonars. - o o P
From the state of the titles, a litigation in the Court:of Bassiohdstcameneces-
mi*yz'iaéfbwmeyaboald‘{bwwhplaed«; -and i ek nottll ithe: bith Dabember
1796, thue R clsero Machg i (ks atsuther baing by this itimeddedd)’ wap s idfefe
gt theahiit 1 gl an (Do oD i ' SR
5 &ﬁgmﬁta@m'mi@sﬁ&@hﬁ)ﬁe 1%4&%%;1{7&7;‘: cuttoprs e
*o FiwiDocior #Wingl claimbd 5 preférence on' the hiexitable progeity;ithe trus-
tee, With concur¥atice vithie ‘treditors, NP AR S IR e
Objected : As Robert Maclagan and his mothef Were not ihfeft atthe date
of D disposition 10:the: elainisiny -hls tight: undar it; dhough rdothid iwith:in-
Feoiaant,; BOwiig b nonShabsina wemained 'pasonsl. Hehadsindoed worifht 6F
autioh aphitut cheva fo rilieup i Ailes, whidh) owtibin ibmiplebed; whuld; lif
a question with them, have, jure accreseandiiale Masiowh difelaNntiefectusl.
Pk Risbert Mdebigati’s baileuprey, T termib ofidisaet 1 698; €1l 5. aseiteended
by 33d Geo. IIL c. 74. befodehils thfcfrineitt, ‘operdeed W ¥ Imedian ipidimen-
#him, Which prevénted Him-from doing vy a6, By hitch dhe literest
&FiHe éf&imf*téMbe‘M&s R TR NP e ST SRNE EC S I R L AT IS

ity Hle HigHic 'of Dy Machighn, Before 1 duthol’s Safufomiesic, fesembled dhal-of
a'Puiéhaset of a iﬁﬁxﬂt‘e;?ﬁ%ﬁlé;!’vﬁthéﬁé Procuratoryiand jnecepr, vt ofediter
in a personal bond, containing an obligation to grant an heritable security, ahid
neither a disposition in-¢He @ite"¢asé, no¥ an heriaatlwisscerisy in theother; can
b peateted witkibs sizty dayiosf bankelopidy 3 Butke: Bi TG 10: § To#§ Sth
Jufie PrYs; Creditoreof Browgly aeaine Spadkicand dollie; No. ‘222, pir 179.
 QRutRep, ashsideding dhe: dibpositinn/as :a sevundty dor &/ -deb, spart-of which
was Peurbed 4 yeir Defore disldate; ayrit derives iy sipposed ffects, as 2 real
right, “En¥irgly from’ R ebevt Mielsgan’s infefintintiexecited within sixty days
SIS I S O RS P Py s DTS A SR S CITPUREE S

T CEANRT S I

e

SRV 335 3 DTS AXE S £ S LRNE

- ¢
. G0Ny etk DTV

1
-

LR ST
DTS

v ks

21t oy owatl D Maclagin <5800, . v Mandih #1904 e,

advanced théi 400 Eore}lop ks irécsiving u (ispesition hp:¢bil progenty, R

No. 11
‘ed to a credi-
disposi- -

Tor a
tion ex facie

_absolute, but

qualified by a
back-bond,

-+ 1 upon which

the disponee
immediately
took infeft-

. ment; and
the disponer’s

own titles
having been
completed
three years
after, and
within sixty
days of his
notour bank.
ruptcy, the
disponee’s
preference

=.. was foundnot
- tobe affected
" by the act

1696, C.-5.

# Tt did not appear ‘explicitly from the papers, whether the titles were made up by Dr. Macla=

gan’s:aEants, iw pursuance of the mandate addressed to them, orin consegquence of subsequent autho.
rity from Mr. Maclagan.
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of bankruptey, it is reducible so far as granted for a prior debt ; 5th June 17 93,
Creditors of Brough against Duncan;and Jollie, No. 216. p. 1160. r

Answered : From Dr. Maclagan’s disposition being ex facie absolute, and his
infeftment -being taken and recorded so long before Robert Maclagan’s bank-
ruptcy, his creditors cannot pretend that they were induced to trust him on the
faith of his heritable property, or that the disposition was executed with an in-
tention to defraud them. And when Robert Maclagan was infeft,'the Doctor’s
infeftment, jure accrescendi, became necessarily effectual from'itsown date, on
the same principle that, where a person in apparency has granted various rights,

" -upon which infeftments-have been taken, when hisright is afterward completed,
- the first in date is preferred; 22d December 1738,.Creditors of Gordon,
- No. 28, p. 7773; 10th December 1742, Paterson against Kelly, No 24.

p' 7775-
The sequestration cannot have the eﬁ"ect of a medmm zm/zedtmmtuﬂg, as rt was

. posterior ta both infeftments.

_Further, the act 1696 strikes only agalnst voluntary deeds executed by the
bankrupt, in favour of one or more creditors to the prejudice of the.rest, and

.. does not apply to deeds done in his own favour, such as makmg up titles, for

which he may have other reasons besides validating his:prior deeds, though a
consequential preference may arise from them ; 31st July-1724, Creditors of
Watson against Cramond, No 223. p. 1180; February 1728, - Credxtors of
Graitney, No. 195. p. 1127. - X '

Indéed, the terms of the disposition, - back bond and mandate, addressed to
Dr. Maclagan’s agents, .shew,. that;it was:meant that Robert Maclagan’s titles
should be made up by. the claimant, and were a sufficient autherlty for doing
so, without Rabert’s further mterference, L

--Replied : The act 1696 applies to every . deed of the bankrupt, by Wluch the
mterest of his creditors may be directly or indirectly affected. .

- The titles of the bankrupt could not have been completed without ertl),er an

~ action against him, or some voluntary act done by him within .slxtyﬁd,ays_ of his

bankruptcy. .. The prior mandate was revocable ;. was confined to. a particular
purpose, :and did not authorise the whole steps necessary for completing the
titles, . o -

The Lord Ordinary reported the cause on mformatlons

Observed on the Bench : Robert Maclagan might have been compelled to
make up his titles, and therefore his doing:so cannot be considered voluntary..

_Besides, the mandate or procuratory granted before the sixty days would
have been a sufficient authority for the creditor doing so, even after the seques-
tration ; 24th May 1797, Buchan against Farquharson, No. 106. p. 2905.

The Lords unammously repelled the objecuon, and found the creditors liable
in,expenses. . o

Lord Ordmary, Dunsinnan. For the Trustee, . Robertson. - Alt. Fletcher.

Clerk, Menzies. P
b. D. Fac. Coll. No. 177, 1. 400,



