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Lord Ordinary, Craig. For Sinelair, Maxwell Morison. Alt.a. Ferguson. Iek Aringe.

D.D. ac. 88. . 20s.

1799. November 12. THOMAS MITCHELL against MARJORY FINLAY.

By an antenuptial marriage-contract, James Milne became bound to give
?.rjbry Finitay ir~n~it onbditnd~ifaf~dloug% toit4birtiti whith
he was not infeft, for her liferent, in case of survivancy.

hJWi~tl Nre did kh Wb AkfitneFfbyofi t b;yOMs aftem. flis

1- bEdihte nothti- kf
Thomas Mitchell, one of his creditors, I&utta dwaimio theriddiadti

t6~ 'itifft in thetontrat, ha 'df the afftm it ttdt n mitp'ftilwided on 'the Aict

The Lord Ordinary assoilzkd the defenddi*,

N6".67'. 0 '1S0. (tbfaity'to the okler cuefule ridtau1,disresfMr

chistan, fo. ~61. p. 199.) it had been faolmF, hatifistridst d'ah thei-itable
bdad, grariied -fet a n@mzdebWmt theik 4skiti widdi'6iarydays at bank-
ruptcy, does not fall under the act 1469 i hcidIntended, ehatint that
ce Vhttehd be-7+b 1--l; fliymknineaesad it, kidt,-Atch
lear thiakf iib'pies64P Rhdre tther stassaieeitihhd tblen pb~st-
pond int tiiniflly, till the husband wdshtt thebe -f baonkruptcy.

The'p u~bulitir eontended, that :Minets vrn ineftanent, which wQs ne-
cessary bo 'piet he defendrts,. being '4 vlauary nat ionli. iart, as atrack
at by thestatute; June 5, 1793, Brough's Credidataragainstipaphie shd hillie,
No. 222. p. 1179.

Observed on the Bench : The defender wasentutd to compiere the secuj*y,
by expedlg linfeftment in her husband's person as well, as her own4 and there-
fore this is not to be considered as the act of the husband.

The petition was refused without answers.

Lord Ordinary, Craig.

D. D.

For the Petitioe, des. I ..

.Fac. Coll. No. 140. p, s15.

1800. May 21.

The TUST iEE for the CREDITORS of RoBEBt MLAOCLA: , 4hst GAOCTOR
- MACLAGAN.

ROBERT MACLAGAN had right to the fee, and his mother totheliferent, of
certain heritable subjects, to which they had not made up titles.
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to IaNindlyf atzMh, iIhey eastbugdatad*80s ~ T4 ingtaia W 1].
advanced th6hf& pod theVnb blreisgra dispositiniti opt yd ed to a credi-

tor a disposi-
-U t dadigh .taiir.fihadaey 2pdids~ittlprice; ~iY twiR~they -tion ex facie

bdasdae ist~ue eto 'dalhs~eptedrlte titedin theiriperelas, ##9i 4hd ag absolute, but

"ipioper chagiabduto giranl esshdand proper deedifor 4touig ack-bond,
-'hemstilvehin ~" q upon which

Rob~t dpa~lga at the leade Atin e hdrietd a letteritd i the disponeecR~b+t,*Jji~a rAtbe,1sft.kde,1Lar 6WU ettr, 0-"AU~9JM immediately

etehansheisingth ibt,~ef himvserved rand rordbi g rI rtook infeft-
~ ~ )~*ment; and

t s e im nq~r 8the disponer's

quawks aindpiiaidlyfe~tehd hi teften dutyi e ded. aown titles

qkeddy e bih 9 utigneded ah-oiAdpbedring diati1&6held th did: having been

pi4ik eei n f the tis2 . withiatratt,sbhl the etp nses f cony. completed
MYh~tt2t three years

pleting his titles to the subject, to account of which he acknowledgedhaing after, and
ih o within sixty

days of his

From the state of the titles, a litigation in the CoaftrofBsidhdbcirnehetes' notour bank.

ggyg 4cotlawyaho uldvbe coinpletedi and t W noV till tha t h eie m er ptcy, the

6 h o w t t br b i by shis imeateik disponee's
~ ~ preference

itd .e B' cn inwas foundnot

to be affected
4ctatbwds seqes~atghda1h by the act

a Thgilr4hngulaila& a prlran onthe hitablespe phers- 1696, C. 5.

tlee, vilk~ ticuridriceatf'Vttiredithrs,
Objected: As Robert Maclagan and his mothef Wdrel iAfefttthidfe

65 ttwlaititrodie iiam) Iight adqrkt,o 4hoiugh ?lbthd ihin-

laid qkiwtrm toraeps VA"timeUs,/Watlsfwhvbspithe, "AM, ikf

a question with them, have,jure accresi1fit1i higib#h 4kft &1@&&uel.
ask ~ ~ ~ ~ ~ ~ i dew-layreh ,fi igLmwaA's 69; of . ad ' Med

by sad Geo. III c. 7 4 10thftmaltf, rf8 W f'm n-
MW, hichfir~ted thi 48o 'dlignbt16iahkNIftP &iptlyuh ik iittkest

4F &i &8~ivbt At~ dA"e &±-d
,;e +19t'df lyri!m*Mfn, attaisih skev44isfafet;4ebemik4Vianded

a 1iihabi br'i a fdistite if le, ihdot yiredarategith@ d a @itor

in a personal bond, containing an obligation to grant an heritable security: aid

neither a disposition iteth Wan ts tuA rbhbarks t sy iliesthod -an

bs ievtitiyabfba~hidyieit -11rd1k" 4rlpe th

June s; Ctie #feal aga imi Nd. ss22 pp IfI.

I9otme adldt~ing thte lipeainn'assa secoityor a -debt, part of which

tg~4ied i yeay iteftied dak1te; asitoderids'hs sliposed Afects, as a real

right 491irtily tion ~ebet lalaaiblfatctobettitb withht sixty days

* It did not appear explicitly from the papers, whether the titles were made up 1by Dr. Macle

ganysggant, 4i pursuance of the mandate addressed to them, or in consequence of subsequent autho.

rity from Mr. Maclagan.

.B'INERUPT.
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No. 11. of bankruptcy, it is reducible so far as granted for a prior debt; 5th June. 1793,
Creditors of Brough against Duncanand Jollie, No. 216. p. 1160.

Answered: From Dr. Maclagan's disposition being exfacie absolute, and his
infefttnent being taken and recorded so long before Robert Maclagan's bank-
ruptcy, his creditors cannot pretend that they were induced to trust him on the
faith of his heritable property, or that the disposition was executed with an in-
tention to defraud them. And when Robert Maclagan was infeft, the Doctor's
infeftment, jure accrescendi, became necessarily effectual from itsown date, on
the same principle that, where a person in apparency has granted various rights,
upon which infeftments have been taken, when his right is afterward completed,
the first in date is preferred; 22d December 1738, Creditors of Gordon,
No. 23. p. 7773; 10th December 1742, Paterson against Kelly, No. 24.
p. 7775.

The sequestration cannot have the effect of a medium impedimentub as it was
posterior to both infeftments.

Further, the act 1696 strikes only against voluntary deeds executed. by the
bankrupt, in favour of one or more creditors to the prejudice of the rest, and
does not apply to deeds done in his own favour, such as making up titles, for
which he may have other reasons besides validating his prior deeds, though a
consequential preference may arise from them; 3 1st July 1724, Creditors of
Watson against Cramond, No. 223. p. 1180; February 1728, -Creditors of
Graitney, No. 195. p. 1127.

Indeed, the terms of the disposition, badk-bond, and mandate, addressed to
Dr.1Vaclagan's agenta, .shew,, that it wasmeant that Robert Mao~agan's titles
shoul4 be m ade up by, xhe claimant, and were a sufficient authority for dping
so, withou Roberto further interference.

Repled: The act 1696 applies to every deed of the -bankrupt, by which the
interest of kis preditors may be directly, or indirectly affected.

The titles of the. bankrupt could not have been completed without eithr an
action against him, or some voluntary act done by him withiq sixty -ays of his
bankruptcy. The prior mandate was revocable; was confined to a particular
purpose, and did not authorise the whole steps necessary for completing the
titles,

The Lor4 Ordinary reported the cause, on informations.
Observed on the Bench : Robert Maclagan might have been compelled to

make up his titles, and therefore his doing so cannot be considered voluntary.
Besides, the, mandate or procuratory granted before the sixty days would

have been a sufficient authority for the creditor doing so, even after the seques-
tration; 24th May 1797, Buchan against Farquharson, No. 106. p. 2905.

The Lords unanimously repelled the objection, and found the creditors liable
in.expenses.

Lord Ordirary, Dunsinnan. For the Trustee, 1W. Robertson. Alt. Fletcher.
Clerk, Menzies.

D. D. Fac. Coll. No. 177. p. 400.
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