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8 transaction is or is not a nudum pactum,
We have some decisions upon that, curious
enough, because in our land a pactum may re-
main nudum upon which a price has been paid,
although in Roman law a nudum pactum meant
a mere stipulation and nothing more, ceasing to
be nudum whenever arles had been given, be-
cause something having followed upon it, it bad
become clothed. Our decisions run on the other
line of rails, or did, and it may be a long time
yet before a different view of the law prevails.
I give no opinion, then, upon the purchase of
furniture in a man’s own house for his own bene-
fit, because there there is no ceremeonial of de-
livery. But here we have a specimen of a very
different class of eases—a class provided for by
the Mercantile Law Amendment Act. From
what I have said it will be seen that I differ from
the Sheriff-Substitute and agree with the Sheriff
in his assumption, and I think moreover that his
assumption is not a mere assumption, but is con-
form to the truth as regards the facts of the case.
He says—*‘ Without inquiring too minutely into
how Mrs Gouk’s claims arose, I am willing to
accept the note of settlement produced in process
as reasonable evidence of the alleged sale, and I
shall assume that this note would have entitled
Mrs Gouk at anytime before sequestration to
have claimed delivery of the furniture from the
bankrupt.” Now, the Act says—‘‘From and
after the passing of this Act, where goods have
been sold, but the same have not been delivered
to the purchaser, and have been allowed to
remain in the custody of the seller, it shall not
be competent for any creditor of such seller,
after the date of such sale, to attach such goods
as belonging to the seller by any diligence or
process of law, including sequestration, to the
effect of preventing the purchaser or others in
his right from enforcing deliveryof the same.”. . .
Here an honest buyer, who had paid the price
but bad allowed the goods to remain in the
custody of the seller, wishes to have delivery,
and the trustee of the seller wishes to prevent
delivery. I think what the trustee wishes cannot
be done. All Mrs Gouk did was open and above
board, and no false credit was given to the bank-
rupt because of his possession of the furniture.
I therefore think that she or her representatives
are entitled to demand delivery now.

The Loep JUusTIOE-CLERE, I.0RD RUTHERFURD
Crark, and Lorp LeE concurred.

The Court pronounced this interlocutor :—

¢“Find in fact that the furniture in ques-
tion was purchased by the late Mrs Gouk
from William Begg Scott at a price ascer-
tained by a competent person, and that the
price was duly paid by her: Find in law
that the pursuers, as in her right, are entitled
to delivery of the furniture: Recal the judg-
ments of the Sheriff and Sheriff-Substitute
appealed against: Grant interdict as craved :
Find the pursuers entitled to expenses in the
Inferior Court and in this Court.”

Counsel for the Pursuers and Appellants—
Law. Agent—Alexander Campbell, 8.8.C.

Counsel for the Defender and Respondent—
C. K. Mackenzie. Agents—Tods, Murray, &
Jamieson, W.S.

Wednesday, February 20.
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Married Women's Property Act 1881 (44 and 45
Vict. ¢. 21), sec. 8, sub-sec. 2— Marriage before
the Act—Husband's Right of Administration—
< Hstate . . . heritable, and Income thereof.”

The Married Women’s Property Act 1881,
sec. 3, sub-sec, 2, provides—‘‘In the case
of marriages which have taken place before
the passing of this Act . . . the provisions
of this Act shall not apply, exeept that the
Jjus mariti and right of administration shall
be excluded to the extent respectively pre-
geribed by the preceding sections from all
estate, moveable or heritable, and income
thereof, to which the wife may acquire right
after the passing of the Act.”

By a marriage before the date of the Act
the husband obtained a right of administra-
tion over his wife’s heritable estate. Held
that this right was not excluded by the
Married Women’s Property Act 1881, and
that he was entitled to the income of the
estate after the date of the Act, such not be-
ing ‘¢ estate moveable or heritable, and in-
come thereof ” to which the wife had ac-
quired right after the date of the Act.

The late David Gouk, merchant, Commerce
Street, Montrose, who died on 10th September
1875, by disposition and settlement dated 28th
August 1874 left his whole heritable estate to his
wife in liferent, and to his two daughters Mrs
Maconochie and Mrs Scott jointly in fee, and
gave entry to the disponees in liferent and fee
immediately after his death.

Mrs Gouk, the widow, died on 17th December
1885. William Begg Scott married one of the
two daughters without any marriage settlement
on 26th May 1876. Hisestates weresequestrated
on 19th May 1887, and Henry Moncreiff Hors-
brugh, C.A., Edinburgh, was appointed trustee.

In December 1888 a Special Case was pre-
sented to the Court by the said trustee, Mr
Scott, and others, to have it determined, énter
aliw, whether the income derived since the
passing of the Married Women’s Property Act
1881 from the heritable estate belonging to Mrs
Scott under her father’s settlement fell under the
jus mariti of her husband, the said William Begg
Scott, and so was liable for his debts, or whether
it was excluded by the terms of that Act.

Section 3 of the said Act (44 and 45 Viet. c.
21) provides that ““in the case of marriages
which have taken place before the passing of
this Aet . . . (2) . . . theprovisionsof this Act
shall not apply except that the jus mariti and
right of administration shall be excluded to the
extent respectively prescribed by the preceding
sections from all estate, moveable or heritable,
and income thereof, to which the wife may ac-
quire right after the passing of the Act.”

Argued for the trustee — The wife here was
married before the passing of the Act. The
heritable estate in question was acquired by her
before her marriage, and fell under her hus-
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band’s right of administration, which included
the right to draw therents. From such heritable
estate the provisions of the Act of 1881 were ex-
pressly excluded by sec. 3, sub-sec. 2 of that
statute. The income of that estate consequently
was liable for the husband’s debts. It made no
difference that up to the death of the widow in
1885 the right to the income was in abeyance
owing to her liferent. The date to be considered
was when the wife acquired right to the heritable
estate, of which the income was an inseparable
ACCOSEOTY.

Argued for Mrs Scott—The income derived
from the heritable estate varied in amount
according to the rents, and only fell due at the
half-yearly terms. It was therefore either move-
able estate which, inasmuch as it fell to the wife
after 1881, was free from her husband’s jus
mariti, or it was income of heritable estate
to which the wife acquired right after the
passing of the 1881 Act, and from which the
husband’s right of administration was by tbat
Act excluded.

At advising—

Losp Justiee-CLErk — The only substantial
question here is as to the iunterpretation of sec.
3, sub-sec. 2, of the Married Women’s Property
Act 1881, and the question. arises in this way.
The late Mrs Gouk had the liferent interest in
certain heritable property left by her husband,
who died in 1875. Her daughter Mrs Scott had
the fee. She enjoyed the liferent until her
death in 1885. The Married Women's Property
Act passed in 1881, and the question is, had it
affected the rights of Mrs Scott, who received no
rents until the death of her mother in 1885.
Now, the words of the Act are—‘‘In the case of
marriages which have taken place before the
passing of this Act . . . the provisions of this
Act shall not apply, except that the jus mariti
and right of administration shall be excluded to
the extent respectively prescribed by the preced-
ing sections from all estate, moveable or herit-
able, and income thereof, to which the wife may
acquire right after the passing of the Act.” Now,
the only difficulty arises as to the meaning of the
words ‘‘and income thereof,” and a8 to how the
clause applies to this case. If there had been
no intervening liferent, there is no doubt that
from 1875 to 1881 the daughter would have been
in “receipt of the income derived from the
heritable estate, and her husband, under the law
then in existence, would have been entitled to
receive that income, and it would have been
liable to all the consequences to which his own
estate was liable. The question is, whether the
passing of the Act deprived him of that right,
and whether after 1881 the wife obtained that
income free from his jus mariti and right of
administration. Suppose Mrs Gouk had died
just before the last term when the rents fell due
before the passing of the Act, the husband’s
rights would not have been excluded as regards
the rents falling due at that term. Were his
rights excluded at the next term by the Act hav-
ing passed between the two terms? .

I think the exclusion of a husband’s jus mariti
and right of administration does not apply to
any estate acquired before the passing of the
Act or to the income thereof. I think that the
position of estates acquired before the passing of

the Act, and the husband’s right to the income
of these estates are not altered by the Act, and
that we must answer the question submitted to
us accordingly.

Lorp Youna—TI am of the same opinion, and I
think the law is as your Lordship has stated it.
By the law of Scotland, before the Act of 1881,
a husband had right to the administration of his
wife’s heritable estate, and to the income there-
of. He had two rights over her heritable estate,
while her moveable estate passed to him abso-
lutely. Now, the wife of the husband in this
cage, who is bankrupt, became entitled to
the fee of heritable estate in 1875, which, how-
ever, yielded no income to heras it was burdened
with a liferent to her mother. Her husband was
entitled, however, to admininister the estate in
her interest as fiar, and as soon as it began to
yield income firrespective of statute he could
draw the rents or possess it himself. He could
enter into possession if there were no leases, and
if there were he could draw the rents. The idea
of the Act stopping that, notwithstanding the
words of section 3, does not commend itself to
me. The husband might have possessed the
estate for thirty years. The idea of the statute
to my mind is this—‘‘Yeu, who have married
a wife with heritable estate, shall not be affected
by this Act. Your right is a right to administer
the estate and to draw the income, and that
which has existed heretofore is not to be affected
by the Act. After the passing of the Act you
must regard any heritable estate coming to your
wife as a windfall upon which you had no right
to calculate, and which you must take under the
law then existing.” I cannot read the Act as
meaning ‘“estate heritable, and income thereof,
falling to the wife after the passing of this Act.”
The estate and the income thereof are joined to-
gether. Each year’s rent is not a separate sub-
ject depending upon the terms of the leases.

Lorp RureBERFUED CLARE—I am of the same
opinion.

Lorp Lee—I had some difficulty about this
question. I have come to the same conclusion
as your Lordships. The exclusion of the jus
mariti applies to all moveable estate acquired by
a wife after the passing of the Act, but the ques-
tion is, are the rents of heritable estate excluded
as moveable estate falling to a wife after the
passing of this Act? No doubt the clause admits
of being read as applying to the income of herit-
able estate which comes to-a wife after the
passing of the Act, and not to the income of
heritable estate which fell to her before the
passing of the Aect, and on that ground I agree
with your Lordships as to the answer we should
give to the question submitted to us.

The Court found that the income derived from
Mrs Scott’s heritable estate since the passing of_
the Married Women’s Property Act 1881 fell
under the jus mariti of her husband.

Counsel for Trustee — C. K. Mackenzie.
Agents—Tods, Murray, & Jamieson, W.S.

Counsel for Mrs Scott—Law. Agent—Alex-
ander Campbell, 8.8.C.



