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the delivery of that note to Brownlee &
Company placed them in a position of prefer-
ence. This may or may not be, but there is
nothing of the nature of preference apart
from the promissory-note. For the disposi-
tion which Gibbon received had no force or
effect independently of the promissory-note.
For unless Gibbon was compelled to pay the
sum in the note he was debarred by the back-
letter he had granted from obtaining any benefit
by the disposition. If the note can be challenged
as an illegal preference, the whole virfue—as
Lord Young has expressed it—is taken out
of the disposition which the pursuer is attack-
ing, and it falls as a matter of course. The de-
fender has no interest to maintain it.

Now, we have no parties before us but the
pursuer and Gibbon. There can therefore be no
challenge of the validity of the note. Gibbon’s
position is that not being a creditor he exchanged

his obligation on the note for a disposition

of property. There was in this no giving
by the bankrupt of satisfaction for a prior
debt. He owed Gibbon mnothing. Gibbon’s
right to demand anything depended upon his
being called on to pay the sum in the note.
The debt was not existing but contingent. If
M‘Dougsall succeeded in retiring the note with
his own funds all right in Gibbon ceased, and
under the back-letter he would have. been com-
pelled to recovery. The whole case therefore
turns upon the note—not upon whois the debtor
in the note, but upon who is creditor in the
note. The pursuer has clearly no case unless he
can establish that he is suing some one who at
the time of the transaction challenged was
already a creditor of the baukrupt, and was by
the transaction receiving °¢f‘satisfaction or se.
curity ” for his debt in prefexence to other credi-
tors. But is there here any such creditor? I
think it is clear that thereisnot. Andifthereisas
sach creditor here we have no basis for the appli-
eation of the Act of 1696. To deal with the
disposition to Gibbon by reduction apart from
the counterpart of .the transaction in the promis-
gory-note would be in my judgment unjust in
itself, and would be applying the Act of 1696 to
a ease to which it has no application,

On these grounds I concur in the opinion ex-
pressed by Lord Young, and have only to add
that I also conecur in his views upon the cases
referred to in the Lord Ordinary’s. note, and in
the opinion that the pursuers have no case here
either at common law or upon the Act of 1621.

The Court recalled the interlocutor and assoil-
zied the defender.

Counsel for the Pursuer—Sol.-Gen. Darling
—A. 8. D. Thomson. Agent—W. Elliot Arm-
strong, S.8.C.

Counsel for the Defender—D.-F. Mackintosh
—Baxter. Agent—F. J, Martin, W.S,

YOL. XXVI.

Friday, June 4.

FIRST DIVISION.
[Lord Fraser, Ordinary.

HASTIE v. THE FOREIGN MISSION COM-~
MITTEE OF THE CHURCH OF SCOTLAND.

Chuych— Foreign Mission — Power of Mission
Committee to Dismiss Missionary—Induction
by Presbytery—Munus publicnan,

H was appointed by the Foreign Mission
Committee of the Church of Scotland to be
Principal of that Church’s Institution at
Calcutta, which was supported by volun- -
tary subscriptions. At the request of the
committee he was ordained to the office of
the ministry by the Presbytery of Edinburgh,
but the minute of the Presbytery which
recorded the fact of the ordination bore
further that he was ‘‘ inducted to the office
of Principal of the General Assembly’s Insti-
tution at Calcutta.” H perfermed the duties
of his office for several years till he was sum-
marily recalled by the Foreign Mission Com-
mittee,

In an action by H against the Foreign
Mission Committee the pursuer sought to
have it declared that in virtue of bis indue-
tion by the Presbytery he became entitled to
the salary attached thereto till he demitted
the office, or was legally removed therefrom
in accordance with the laws of the Church of
Scotland, and that he had been wrongfully
removed therefrom; and to havethe defenders
ordained to pay the salary to him, and
also to pay him a sum as damages,
The Court assoilzied the defenders from the
conclusions of the action, in respect that (1)
it was established on the evidence that the
appointment had been made subject to cer-
tain regulations, under which the defenders
had power to recal the appointment of the
pursuer at any time; (2) that in its nature
the office was not such that a life appoint-
ment was necessarily implied ; and (8) that
the induction by the Presbytery had no such
effect as to alter the terms of his appoint-
ment and make it one for life.

In the year 1878 William Hastie, Bachelor of
Divinity, was appointed by the Foreign Mission
Committee of the Church of Scotland to be
Principal of the Institution of that Church at
Calcutta, an institution supported by voluntary
contributions. Towards the close of that yesr
he entered on the duties of his office, which he
continued to discharge till December 15, 1883,
when he was reealled by the committee without
notice, but receiving from the committee six
months’ salary in lien thereof.

This was an action by Mr Hastie against the
Rev. John M‘Murtrie, ¢onvener, and Jokn Thom-
son Maclagan, secretary of the Foreign Mission
Committee of the Church of Scotland, who by
agreement between the parties were taken as
representing the committee and its whole indi-
vidual members. The pursuer sought to have it
found and declared—*¢¢ (First) that upon the 16th
day of October 1878 the pursuer was by the Pres-
bytery of Edinburgh ordained and set apart to

NO, XXXVI.
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the office of the holy ministry in the Church of
Scotland, and inducted to the office of Principal
of the General Assembly’s Institution at Calcutta,
to which office he had been nominated and elected
by the said Mission Committee, by which ordi-
nation and induction he became entitled to the
emoluments, salary, and whole profits attached
to the said office 8o long as he continued to hold
the same, and should not demit the said office
or be legally removed therefrom according to the
laws and constitution of the said Church of
Scotland ; and (second) that immediately there-
after the pursuer went to Calcutta and entered
upon the discharge of the duties attaching to the
said office of Principal of the General Assembly’s
Institution there, and continued in the discharge
of said duties until the 15th day of December 1883,
when he was wrongfully, illegally, unwarrantably,
and maliciously extrudedand removed fromthesaid
office, and prevented from discharging the duties
thereof by the defenders the Foreign Mission Com-
mittee aforesaid, or by representatives thereof for
whom the said defenders are responsible, and
that since the 15th June 1884 he has been wrong-
fully and illegally deprived of the emoluments,
salary, and whole profits attached to his said
office in violation of the rights conferred upon
him by his ordination and induction thereto as
aforesaid under the laws and constitution of the
said Church of Scotland.” Decree being pro-
nounced in terms of the two foregoing conclu-
sions, the pursuer sought to have the defenders
decerned and ordained to make payment to the
pursuer of the sum of £2700 sterling, being the
arrears of the emoluments, salary, and profits of
said office .from the date of the last payment
made to the pursuer down to the 81st day of
December 1887, with the interest thereon at the
rate of five per cent, from the said last-men-
tioned date until payment; (fourth) to pay to the
pursuer in equal amounts upon the last current
day of January 1888, and on the last current day
of each month following thereafter, the sum of
£55 sterling, being the amount of the emoluments,
salary, and profits of the said office of Principal
of the General Assembly’s Institution at Caleutta,
in all time coming during the pursuer’s lifetime,
or until he demits the said office, or is lawfully
removed therefrom according to the laws and
constitution of the said Church of Scotland.; and
(fifth) in any view, to make payment to the pur-
suer of the sum of £7500 sterling as damages.
The pursuer, ¢nter alia, averred—*‘He accepted
the nomination on the condition that he should
not be bound by the special rules applied by the
committee to their other missionaries, On the
motion and request of the Foreign Mission Com-
, mittee the pursuer was taken on trials, and was
ordained and set apart and inducted as above set
forth. In virtue of his ordination and induection
by the Presbytery of Edinburgh he became sub-
ject to its jurisdiction, and has remained ever
since without interruption subject to its juris.
diction as a court of the Church of Scotland.
His induction to the office of Principal of the
General Assembly’s Institution in Calcutta con-
ferred upon kim a vested right to the office, and
to the emoluments, salary, and profits attached
thereto, so long as he continued tohold the same,
and should not have demitted it, or baen legally re-
moved therefrom according to the laws and consti-
tution of the said Church of Scotland. . . . The con-.

ditions upon which the pursuer held his rights as
the ordained and indueted Principal of the Gene-
ral Assembly’s Institution at Calcutta were ex-
ceptional and special as regarded his relation to
the Foreign Mission Committee. He was not an
applicant for the office, and only agreed to
accept the call of the committes on the ground
of the special arrangements made for his ex-
emption from the special rules of the committee,
and for his holding his office under the same
gecurities as apply to other ordained and inducted
ministers of the Church,”

The defenders in answer averred— ‘¢ The pur-
suer accepted office on condition, ¢nter alia, that he
might be dismissed on six months’ notice and
being paid bis passage to this country, and the
Foreign Mission Committee had no power to make
or sanction an appointment on a different tenure.”

The pursuer pleaded—*‘(1) The pursuer having
been elected to the said office by the said Foreign
Mission Committee, and having been ordained and
inducted thereto in due and competent form
according to the laws and constitution of the
Church of Scotland, is entitled to declarator in
terms of the conclusions of the summons, (2)In.
respect of said election and of the pursuer’s
ordination and induction as aforesaid, he is en-
titled to the salary and whole profits and emolu-
ments of said office, and to declarator of his right
thereto. (3)The pursuer neither having demitted
the said office, nor been legally removed there-
from, is entitled to the salary and emoluments
thereof from the date of his wrengous extrusion
therefrom, as concluded for. (4) In any event,
the pursuer, having been wrongfully and illegally
removed from the said office without notice or
any just or sufficient cause, is entitled to damages
with expenses as concluded for,”

The defenders pleaded, inter alia—*‘(1) The
action is incompetent. The Foreign Mission
Committee is a mere committee of the General
Assembly. (2) All parties not called. (3) The
pursuer’s statements are irrelevant. (4) The
pursuer’s whole material averments being un-
founded in fact, the defenders should be as-
soilzied.”

On 30th May the Lord Ordinary (FrASER)
repelled the first, second, and third pleas
for the defenders, allowed to both parties & proof
of their averments, and to the pursuer a conjunct
probation.

Against this interlocutor the defenders re-
claimed, but at the hearing in the Inner House
counsel for the parties consented to the proof
allowed by the Lord Ordinary’s interlocutor
of 30th May, reclaimed against, being restricted
to a proof of the terms and conditions of the
pursuer and respondent’s appointment to the
Principalship of the General Assembly’s Institu-
tion at Calcutta, and the tenure of said appoint-
ment, and craved the Court to affirm the said
interlocutor so far as it repelled the first and
second pleas, and remit the cause to the Lord
Ordinary to proceed, reserving to the parties
their whole pleas, so far as not disposed of by
this interlocutor, and a joint minute to that
effect was lodged,

The result of the proof which was led before
the Lord Ordinary on the 17th of July 1888 was
to the following effect—Early in the spring of
1878 Dr Herdman, the then convener of the
Foreign Mission Committes, opened negotiations
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on behalf of the committee with the pursuer as
to whether he would accept the office of Princi-
pal of the Institution at Calcutta. Certain com-
munications passed on the subject of the salary
to be paid to the pursuer if he were appointed,
and as the minute of the committee, of date 16th
April 1878, bore that ‘¢ it was unanimously agreed
to offer Mr Hastie the appointment on the usual
salary and allowance, with an additional special
allowance of £100 per annum ; also to make him
an allowance until his departure for India at the
rate of £100 per annum.”

It appeared that both parties had had in view
in their negotiations ecertain regulations with
regard to the employment of missionaries which
had been in existence since January 1877, and
which were entitled ‘‘ Regulations of the Foreign
Mission Committee of the Church of Scotland in
reference to the employment of European Mis-
sionaries in India, as from 1st January 1877.”
These regulations dealt with (1) ordained mis-
sionaries, and (2) European missionary teachers.
Under the head of ‘‘ordained missionaries” the
first five regulations were as follows:—¢¢ Period
and Terms of Engagement.—1. Twenty-five years
shall be taken as the full period of a missionary’s

service, at the expiry of which time his engage- .

ment ends without notice on either side. All
further engagements shall be matter of special
arrangement between the committee and the
missionary. 2. A missionary may resign at any
time by giving six months’ notice; but if he
resign within the first five years he shall, if
called upon, refund the outfit and passage money
paid on his account, and shzil not be entitled to
a passage home. Notice of resignation by a
missionary shall count from the date of his
letter addressed to the Home Committee. 3.
The committee may dispense with the services
of a missionary at any time by giving six menths’
notice, and paying his passage if he wishes to
return to this country at the close of that period.
4, In case of immorality or ether gross misde-
meanour, the committee shall have power of
summary dismissal. The eommittee shall be
gole judges of the merits of any case coming
under this and the preceding rule, and their
decision shall be final, 5. The committee reserve
the right of determining the place at which, and
* the work in which, a missionary is to be em-
ployed.” :

It was not clear at what particular period of
the negotiations the pursuer was put in posses-
sion of a copy of these regulations, but he him-
gself stated in his evidence that he had a printed
copy of them ‘‘about the time that this call was
received by me, and when I was just considering
the matter of accepting it, and before accepting
it. My impression is that it was after I received
‘the letter from Dr Herdman saying that they
had agreed to eall me. It was then I gave
serious consideration to these rules at anyrate.”

On the 8th of May, as the minute of the
committee of that date bore, the pursuer was
introduced by the convener, and expressed his
willingness to accept the appointment of Princi-
pal of the Institution at Calcutta, on the terms
minuted at last meeting.

The pursuer deponed as to the proceedings at
this meeting of the 16th of April in support of
his avermeént that he had been exempted from
the special rules of thecommittee—¢‘It was alarge

meeting. I wasintroduced by Dr Herdman, He
turned to me and made a short address, in which
he said that he heped I was now prepared to ac-
cept of this offer—I think he said call,’ but he
certainly said ‘offer’—and hoped that I saw my
way to undertake the duties of the office, with
some other general expressions of that kind.
Then I made a short statement in reply. I be-
gan by saying that they knew that I had not been
an applicant for this office; that I had done
nothing to bring before them any qualification
which I might be supposed to have for the duties
of the office ; that their call had weighed with
me very greatly, and that I had resolved now to
accept it, but only on four conditions, which I
distinectly stated. The first was that I wou}d not
be bound by the special rules applicable.to the
appointment of other missionaries. The second
was that I should only be appointed Principal of
the Institution and not also Superintendent of
the Mission, as I had studied the duties involved
in the former office, but did not quite understand
what responsibilities were attached to the latter.
The office of Superintendent of the Mission in-
volves evangelistic work entirely outside the
Institution, The Institution is a teaching estab-
lishment. The third condition was that I should
not be bound by any particular period ef service.
The fourth was that I should be allowed to go
away quietly, without any public demonstration
being made about my appointment. By going
away I meant going away from this country. I
stated these conditions articulately, just as I am
putting them now. I did make further remarks
of a more general character. - Dr Herdman was
in the chair at the time. He demurred to one of
the conditions. He said—*‘It is advisable that
Mr Hastie should be the head of our mission;
should be Superintendent of eur Mission as well.’
That was all he said. I don’t think I replied an;
thing to that. Iacquiesced. Idid not pressm
objection . . . I had with me for reference a
jotting of these four conditions that I made, but
I cannot say that I held it in my hand. I have
not got it just now, as all my books and papers
have gone smash in consequence of this business.
I don’t know whether that jotting exists or not.
I searched for it previously to this.”

The members of the Foreign Mission Com-
mittee who were present at the meeting of the
8th of May gave evidence to the effect that no
proposal was made by the pursuer to alter the
tenure of his appointment, or to limit the power
of recal by the Foreign. Mission Committee, and
that if such a proposal had been made it weunld
certainly have been rejected as one which they
had not power to eonsider.

On 16th July the pursuer was formally ap-

_pointed, the minute of that date being in

these terms:—*¢The committee resumed con-
sideration of the case of the Rev. William
Hastie, B.D., and being satisfied of the abilicy,
scholarship, and piety of Mr Hastie, . . . do
hereby appoint him to be one of their misgion-
aries to India, and to be Principal of their In-
stitution at Calcutta, on the terms, and under the
conditions already agreed to. The secretary was
instructed to forward extract of this minute to
the Rev. the Presbytery of Edinburgh, with the
request that they would be pleased to take Mr
Hastie on trials for ordination to the office of the
ministry. The committee would suggest that if

»
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agreeable to the Presbytery the ordination should
take place within the first fortnight ef October:”
An extract of this minute was forwarded to the
Presbytery of Edinburgh, who took the pursuer
on trials accordingly.

On the 16th of October the ordination.
took place, the minute of Presbytery bear-
ing that Mr Hastie was, by solemn prayer
and imposition of the hands of the Pres-
bytery, set apart to the office of the holy ministry,
and inducted to the office of Principal of the
General Assembly’s Institution in Caleutta.

Shortly thereafter the pursuer proceeded to Cal-
cutta and entered on the duties of his office,
which he continued to perform till 15th Decem-
ber 1883, when his appointment was recalled,
the committee allowed him six months’ galary in
lien of notice. :

The Lord Ordinary (FraseRr) after the proof on
20th July 1888, assoilzied the defenders, and
found neither party entitled to expenses,

¢ Opingon.—1 regret that there ever should
have been any cause for this litigation. The
pursuer of this action is, according to the evi-
dence of all the gentlemen called as witnesses for
the defence, & man of much learning and varied
gifts. If he had been a priest of another com-
munion than the Church of Scotland, or of any
other Presbyterian Church, these gifts would
have been utilised in a different sphere, if they
bad proved unsuccessful, from that where he
was first planted. But the utilisation of talent
in this way is not a characteristic of our Pres-
byterian governing bodies. When a collision
comes between them and a minister, the course
adopted is to cut him off, without reference to
his powers of usefulness in some other depart-
ment of the Church’s labour. The pursuer did
not seek the place of Principal of the Calcutta
College. He was besought by the Foreign Mis-
sion Committee to take it, and bribed to‘do so by
an increased malary beyond that had by other
missionaries and his predecessors in the Cal-
cutta College. One cannot but sympathise with
a man so inveigled away from the fair prospects
he had of advancement in his own country when
we find him roughly turned adrift on the first
collision with the Mission Committee.

¢« However, I am not called upon to express
further any opinion upon this aspect of the case.
My duty here is simply to decide in & civil action
a8 to whether the pursuer has proved his case.
The action is for damages for breach of contract,
and nothing else. The defencein limine is that
there was no breach of contraet, in respect that
what the defenders did they were entitled to do,
acvording to the very terms of the contract.
They dismissed, or rather, to use more appro-
priate language, they recalled their appointment
of the pursuer as Principal of their Institution at
Calcutta, and Superintendent of their Mission
there, holding that according to the terms of the
coritract they could do so upon giving him six
months’ notice. They did not give him six
months’ notice, but in lien thereof they gave him
gix months’ salary. The rule upon which they
found is in the following terms :— ‘ The commit-
tee may dispense with the services of a mission-
ary at any time by giving six months’ notice, and
paying his passage if he wishes to return to this
country at the close of that period.

““Now, the question is whether such was the con-

tract, and I am of opinion that the contract was
as stated by the defenders. The pursuer has not
proved to my satisfaction any special agreement
with him, to the effect that he should be ex-
empted from the rules and regulations applicable
to other missionaries, and that his appointment
was one ad vitam aul culpam. It would be
rather a hazardous and extraordinary contract to
enter into on the part of the Foreign Mission
Committee to appoint any missionary ad vitam
aut culpam. The labours of a missionary are in
a foreign land; and under a climate somewbat
obnoxious te Europeans, and no Foreign Mission
Committee would in these circumstances be
justified in entering into a life engagement
with any missionary. Exceptions were niade
in two points with regard to the pursuer
on account of his energy and his abilities. He
received £100 a-year more than other mission-
aries did, and when the physician declined to
certify him as a good life, he was exempted from
the obligatien to insure his life for £500, which
is required by the rules. But there were no
further exceptions made in the pursuer's favour
from the rules binding upon all missionaries.
He himself admits that he had read these rules
before his appointment, and it would have been
very odd if he had not. A man of the pursuer’s
acuteness was not the person to énter into the
service of the defenders without knowing exactly
what were the conditions under which he was
to work. The minute of 19th November 1878,
which sets forth that he had received a copy of
the rules and regulations, and was satisfied
therewith, truly sets forth what took place at that
meeting. The result is that the defenders must
be assoilzied from this action. It is true that
before dispensing with the pursuer’s services the
defenders did not give him six months’ notice
as required by the rules, but turned bim out of
the Institution at Caleutta without any notice at
all. A more gentle, and a more considerate
mode of treatment of the man whom they had
invited to go to India might have been expected
from persons in the position of members of the
Committee of the Foreign Missions of the Church
of Scotland. If the connection was to be broken,
it might have beer done in such a way as not
unnecessarily to hurt the feelings of the servant
who was to be dispensed with. But this is a
matter” also for which the law provides no
redress. When a servant is entitled to notice
before dismissal, the obligation is complied with
if the wages during the- period of notice are
paid ; and there is much to recommend this rule,
for it frequently would be impossible to carry on
the work when the servant appointed to discharge
it is under notice to quit. The defenders have
paid the salary for six months to the pursuer, and
his passage money home from India, and having
done that they have fulfilled their legal obligation,

“ With reference to expenses, I am of opinion
that these should be found due to neither party.
The defenders set up a number of untenable
preliminary pleas, and my judgment repelling
these was carried to the Inner House, whose
judgment also was adverse to the defenders.
The pursuer has no doubt lost bis case upon
the proof, but he was successful on the prelimin-
ary pleas. Upon the whole matter, the justice
of the case will be attained by finding neither
party entitled to expenses,”
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The pursuer reclaimed, and argued—The con-
tract between the pursuer and defenders was not
an ordinary contract of service. The pursuer
was ordained and inducted to his office by the
Presbytery of Edinburgh. The effect of that
induction was that he held an ad vitam aut
culpam appointment, just as a parish minister in
this country, subject only to the law of the
Presbytery. Accordingly he could only be dis-
missed by the Presbytery in accordance with that
law. A temporary induction was a thing entirely
unknown. The defenders had therefors no such
right of dismissal as they claimed and had exer-
cised—Act of 1592, cap. 117 ; Act of 1690, cap.
5; 6 and 7 Viet. cap, 61; 37 and 38 Viet. cap.
82, sec. 3. The office held by the pursuer was
by its nature one which implied an appointment
for life—Duff v. Grant, February 20, 1799, M.
9576, Further, the evidence showed that pur-
suer at the meeting on the 8th of May had speci-
ally stipulated for exemption from the special
rales of the committee to which other mission-
aries were subject.

The defenders argued—The evidence estab-
lished that the pursuer was employed as a.
missionary by the Foreign Mission Committee.
He was in contract with them, and held his office
under the regulations of the Foreign Mission
Committee, The pursuer had not proved his
averment that he had stipulated for exemption
from the special rules of the committee. The
pursuer’s argument, based on the effect of ordina-
tion and induction, was ili-founded. He con-
fused the spiritual and material effects of ordina-
tion. Ordination had no effect as to the emolu-
ments of a parish winister. These depended
upon his election, which, if valid, induction
necessarily followed. The argument involved
that the Presbytery, being requested to ordain the
pursuer by the Foreign Mission Committee, could
thereby innovate entirely upon the contract be-
tween him and that committee, and create a new
relation between them, altered in its most essential
particulars, Faurther, this was not a case in which
an appointment, not bearing te be ad vitam aul
culpam, would be assumed to be of that charac-
ter. There was no permanent fund dedicated
to the Calcutta Institution, nor was it a consti-
tuted college. The whole missionary scheme,
depended on voluntary subscriptions, and the
grant which was received from the Indian
Government went into the common fund of the
school— Mitchell v. Elgin School Board, June 15,
1883, 10 R. 982; @ibson v. Directors of Tain
Academy, December 22, 1837, 16 8. 301, and 1
Rob. App. 16; Bell v. Mylne, June 15, 1838,
16 S. 1136, and 2 Rob. App. 286; Adam v.
Directors of Inverness Academy, July 7, 1815,
14 8. 714, footnote.

The pursuer at the close of the argument
craved leave to amend his record in order to
have his claim against the defenders for slander
dealt with in this action, and he tendered the
following minute of amendment—*‘The pursuer
respectfully craves leave to amend the record in
this action so that his fourth plea-in-law may
vead as follows—4. In any event, the pursuer
having been wrongfully and illegally removed
from the said office by the defenders, and the
defenders having libelled and slandered the pur-
guer to his loss, injury, and damage, and the

~

sum sued for being only reasonable reparation
in the premises, decree should be granted there-
for in terms of the conclusions of the sum-
mons.”

At advising—

Lorp PresipEnT—This is an action for breach
of contract. The defenders are the Foreign Mis-
sions Committee of the Church of Scotland, who

. are appointed annually by the General Assembly

to administer the Scheme of the Church for
sending missionaries to foreign countries, and
more particularly to India.

The maintenance of this Scheme depends en-
tirely on voluntary contributions, the only ac-
cumulated capital possessed and administered
by the Committee consisting of savings of such
voluntary contributions. There is nothing in
the way of permanent endowment belonging to
the Scheme, or attached to any office or appoint--
ment under the Committee.

The pursuer was appointed in 1878 by the
defenders, in terms of a minute to be more
particularly noticed hereafter, ‘“to be one of
their missionaries to India, and to be Principal
of their Institution at Calcutta.” On the 6th of
November 1883 the defenders recalled the pur-
suer’s appointment, giving him a half-year's salary
from the date of his receiving notice of his recal
which was afterwards confirmed by the Genera’l

. Assembly. This recal constitutes the breach of

contract of which the pursuer complaing in the
present action,

The contract is a parole agreement. There is
no document signed by the parties embodying
the terms and conditions of the contract. There
is no interchange of missives sufficient of them-
selves to constitute a coutract. There are certain
minutes of meetings of the defenders; but these
so far from constituting a contract are not even
admissible in evidence in such a question, until
it is established either by evidence or admission
that they accurately represent the res geste of
the meetings of which they bear to be the
minutes.

The pursuer avers that ‘‘the conaitions upon
which the pursuer held his rights as the ordained
and inducted Principal of the General Assembly’s
Institution at Calcutta, were exceptional and
special as regarded his relation to the Foreign
Mission Committee. He was not an applicant
for the office, and only agreed to accept the call
of the committee on the ground of the special
arrangements made for his exemption from the
special rules of the committee, and for his hold-
ing his office under the same securities as apply
to other ordained and inducted ministers of the
Church.” '

The defenders, on the other hand, aver that
‘“ the pursuer accepted office on the condition
inter alia, that he might be dismissed on six’

‘months’ notice, and being paid his passage to

this country, and the Foreign Missions Com-
mittee had no power to make or sanciion an
appointment on a different tennre.” This aver-
ment is denied by the pursuer.

In this state of the record it was apparent that
the whole dispute between the parties depended
on the terms of their parole agreement. If the
pursuer was appointed ad vitam aut culpam, his
recal in November 1883 was unauthorised and
constituted a breach of contract. On the other
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hand, if he was appointed on the condition that
he might be recalled by the defenders at any time
on six months’ notice, the recal in November
1883 was within the powers of the defenders, and
there is no breach of contract. The parties
therefore most properly and reasonably agreed
by joint minute that the proof should be ‘‘re-
stricted to a proof of the terms and conditions of
the pursuer’s appointment to the Principalship
of the General Assembly’s Institution at Calcutta,
and the tenure of said appointment.” Upon this
arrangement evidence was led by both parties,
and upon the concluded proof the Lord Ordinary
pronounced judgment in favour of the defen-
ders.

The pursuer contends that he was inducted
into an office, the natural tenure of which is
ad vitam aut culpam (independently of the
.appointment of the defenders), by virtue of an
act of ordination and induction by the Presbytery
of Edinburgh. This argument I shall examine
by-and-bye; but in the meantime, dealing with
the agreement of parties as being truly a contract
of employment, I have very little difficulty as to
the import and result of the evidence. It is not
seriously disputed that the minutes of the de-
fenders as a committee accurately represent what
took place (though perhaps in the pursuer’s view
not all that took place) at their meetings. On
18th April 1878, on the report of the convener,
it was unanimously agreed ‘‘to offer William
Hastie the appointment on the usual salary and
allowances, with an additional special allowance
of £100 per annum, also to make him an allow-
ance till his departure for India at the rate of
£100 per annum.” The pursuer was not present
at that meeting, but he attended the next on the

8th of May ‘‘and expressed his willingness to

accept the appointment of Principal of the
Institution at Calcutta on the terms minuted at
last meeting.”

Then follows on the 16th July a more formal
appointment in the following terms:—*‘‘The
committee resumed consideration of the case of
the Rev. William Hastie, B.D., and being satis-
fied of the ability, echolarship, and piety of Mr
Hastie, . . . do hereby appeint him to be one of
their missionaries to India, and to be Principal
of their Institution at Calcutta, on the terms,
and under the conditions already agreed to.
The secretary was instructed to forward extract
of this minute to the Rev. the Presbytery of
Edinburgh, with the request that they would be
pleased to take Mr Hastie on trials for ordination
to the office of the ministry. The committee
would suggest that if agreeable to the Presbytery
the ordination should take place within the first
fortnight of October.”

The bargain was thus completed so far as
regards the fact of appointment and the emolu.-
ments of the pursuer. But it certainly would
have been a very strange and unbusinesslike
proceeding if no agreement were made as to
the nature of the duties expected of the person
thus appointed, and as to the length of his
service under the defenders. And aceordingly,
it now appears very clearly from the evidence
that both parties had in view certain regulations
adopted by the defenders so far back as January
1677 ‘“in reference to the employment of
Euaropean missionaries in India.” It does not
very clearly appear at what particular stage of

the negotiations the pursner was put in possession
of a copy of these regulations, but he certainly
had a printed copy, as he himself in his evidence
states—*¢ About the time the call was received by
me, and when I was just considering the matter
of accepting it, and before accepting it;” and
from other parts of his evidence it appears that
he studied the regulations very carefully as a
matter vitally affecting his own position if he
should accept the appointment offered to him.

The regulations are divided into two heads, the
first applying only to ¢ Ordained Missionaries,”
and the second to ‘¢ Furopean Missionaries.”
Under the general head of ‘‘Ordained Mission-
aries” the first sub-division is entitled ‘‘Period
and terms of Engagement,” consisting of five
articles. These five articles provide in unequi-
vocal language that the full period of a mission-
ary’s service in any case shall be twenty-five
years, that a missionary may resign at any time
by giving six months’ notice, that ¢ the committee
may dispense with the services of a missionary
at any time by giving six months’ notice and
paying his passage if he wishes to return {o this
country at the close of that period,” that in cases
of immorality or gross misdemeanour the com-
mittee may dismiss summarily, and that in this
last case, as well as in the case of recalling on six
months’ notice, ‘‘the committee shall be the sole
judges of the merits of any case,” ‘‘and their
decision shall be final.” The remaining portions
of the regulations have no material bearing on
the present question.

Obviously, if these regulations form part of the
contract between the parties, they furnish a com-
plete and conclusive defence to this action. But
the pursuer contends that he refused to be bound
by these articles of the regulations, distinctly
intimated his refusal to the defenders, and that
they acquiesced in this arrangement. This con-
tention is to be found not on the record, but only
in his evidence as a witness, and to do full
justice to the pursuer’s view of this part of the
case his evidence must be given in his own
words. At the meeting of the 8th May, when
the appointment was offered to him by Dr Herd-
man, the convener of the commdittee, the pursuer
says—‘‘I made a short statement in reply. I
began by saying that they knew that I had not
been an applicant for this office ; that I had done
nothing to bring before them any qualification
which I might be supposed to have for the duties
of the office; that their call had weighed with
me very greatly, and that I had resolved now to
accept it, but only on four conditions, which I
distinctly stated. The first was that I would not
be bound by the special rules applicable to the
appointment of other missionaries. The gecond
was that I should only be appointed Prineipal of
the Institution, and not alse Superintendent of
the Mission, as I had studied the duties involved
in the former office, but did not quite understand
what responsibilities were attached to the latter.
The office of Superintendent of the Mission in-
volves evangelistic work entirely outside the In-
stitution. The Institution is a teaching estab-
lishment. The third condition was that I should
not be bound by any particular period of service.
The fourth was that I should be allowed to go
away quietly, without any public demonstration
being made about my appointment. By going
away I meant going away from this country, I
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stated these conditions articulately, just as I am
putting them now, I did make further remarks
of a more general character. Dr Herdman was
in the chair at the time. He demurred to one of
the conditions. He said, ‘It is advisable that
Mr Hastie should be the head of our mission—
should be superindentent of our mission as well.’
That was all he said. I don’t think I replied
anything to that; I acquiesced. I did not press
my objection.” Agrin he¢ states—*‘I had with
me for reference a jotting of these four condi-
tions that I made, but I cannot say that I held it
in my hand. I have not got it just now, as all my
books and papers have gone smash in conse-
quense of this business. I don’t know whether
that jotting exists or not. I searched for it pre-
viously to this, but not just new.”

It is unfortunate that the pursuer did not pre-
serve the jotting from which he spoke on the 8th
of May; but this is the less to be regretted,
because if it was not more definite than the ac-
count he now gives of the statement he made to
the meeting, it would not much advance the
decision of the question before us. He says he
proposed four conditions, The first was that he

was not to be bound by the special rules applic- |

able to the appointment of other missionaries.
But as these special rules comprehend the whole
arrangements for salaries and allowances, which
had been settled, and a variety of other matters
about which apparently he was indifferent, the

statement of this condition was apparently alto-
" gether wanting in point. The second, that he
was to be Principal of the Educational Institution
only, and not also Superintendent of the Mission,
he says he after some discussion abandoned.
The third that he was not to be boand to any
particular period of service was already secured
to him in the rules to which he says he was
objecting, and which provide that he may resign
on six months’ notice. As regards the fourth, he
seems to have had his own way entirely, but
whether in consequence of what passed at the
meeting of 8th May or not is of no consequence.

But having thoroughly studied the regulations,
if he intended to object to the power of the
Mission Committee to recal him on six months’
notice, then was the time to state that objection
and to protest that his appointment was to be ad
vitam aut culpam ; and yet there is nothing
approaching to such objection and protest.
Neither the power of the committee to recal
nor the tenure of his office was according to his
statement of the res geste suggested by him for
consideration.

Whatever may have been the impression on
the pursumer’s mind when he left the meeting,
the other persons present who are examined as
witnesses for the defenders are quite clear that if
any proposal had been made to alter the tenure
of office of the pursuer, and to give him an
appointment for life, er to limit the power of
recal by the Foreign Mission Committee, the
proposal would have been at once rejected as
one which they had no power even to consider,
and that such a proposal if made would cer-
tainly have dwelt in their memory as something
quite exeeptional and unprecedented.

If there had been any conflicting or even am-
bignous evidence to weigh or aualyse, I should
bave been inclined to attach a good deal of im-

portance to the suggestion of the Lord Ordinary

that it would be a hazardous and extraordinary
contract for a foreign mission commitiee to
appoint & missionary ad vitam aut culpam. But
it is unnecessary to resort to antecedent impro-
bability when the direct evidence is so clear.

So far therefore as the appointment of the
pursuer by the defenders, or more properly
speaking, the contract of employment between
the parties, is concerned, there is8 no room for
doubt as to the soundness of the Lord Ordinary’s
interlocutor; but the pursuer relies very confi-
dently on what followed on his appointment by
the defenders as giving bim a tenure for life.

It was necessary that the pursuer should be
ordained as a minister of the Church of Scetland,
because he was to go to Calcutta as an ‘‘ ordained
missionary,” and the defenders by their minute
of 16th July 1878 requested the Presbytery of
Edinburgh ‘“to take Mr Hastie on trial for
ordination to the office of the ministry.” The
Presbytery of Edinburgh took Mr Hastie on
trial accordingly, and ordained him ‘‘to the
office of the holy ministry ;” but their minute of
16th October bears further, that they *‘inducted
him to the office of Principal of the General
Assembly’s Institution at Calcutta.” The pur-
suer seems to attach some mysterious impor-
tance to the term ‘‘inducted,” but he has not
been able to explain what precise significance he
ascribes to it.

What is meant by ‘“inducting” an ordained
minister of the Church to an office? Induction
is not a momen juris, neither is it a vox signata
in the existing ecclesiastical law of Scotland.
By the canon law, which was the ecclesiastical
law of Scotland prior to the Reformation, indue-
tion was the legal name of a ceremony, by which,
after collation by the bishop of the diocese,
some inferior ecclesiastical persons gave the
presentee actual and corporal possession of
the church and benefice, under mandate from
the bishop, by the use of certain symbols, which
it is needless to enumerate, The ceremony was
formal and imposing, and necessary to complete
the presentee’s title to the benefice. During the
two comparatively short periods in the 17th
century when the National Protestant Church of
Scotland was governed by bishops, induction
bad again a fixed and technical meaning, and was
the name for a somewhat similar ceremenial
conducted under the authority of the bishop,
which consisted in the inferior clergy of the
diocese, after collation by the bishop, carrying
the collated presentee into the church and
placing him in the pulpit or some other con-
spicuous part of the church, and there delivering
to him the keys of the church. But with the
ceremony the name of induction as a nomen juris
has perished. There is no use of the mame
in any of the numerous statutes relating to
the settlement of ministers under Presbyterian
Church government. ‘

In the earliest of these statutes (1567) it is
provided ‘that the examination and admission
of ministers be only in the power of the kirk.”
By the Act of 1592, ¢. 116, presbyteries are
““bound and astricted to receive and admit
qubatsumever qualified minister presented,” &ec.
The Act of 1690 simply revived the Act of 1592.
By the Act 10 Anne, c. 12, restoring patronage,

~ the presbytery is ¢‘ bound to receive and admit

such qualified person or persons, minister or
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ministers, as shall be presented.” The Aberdeen
Act (6 and 7 Vict. c. 61) bears in its title to be
an Act respecting the admission of mintsters,
and by section 3 presbyteries. are directed to
“admit and receive into the benefice.” Lastly,
in the Act 37 and 38 Viet. c¢. 82, abolishing
patronage, and giving the appointment of minis-
ters to congregations, it is enacted, sec. 3, that
‘‘the Courts of the Church are declared to have
the right to decide finally and conclusively upon
the appointment, admigsion, and settlement in any
churchandparishofahy personas minister thereof,”
As to the form of admission to the benefice, the
Church Courts are loft at perfect liberty td
exercise their own discretion. But it is clear
that they could not use, and never have used, the
old ceremonial of induction.

It may be true that the name of the old
ceremony of induetion still lingers in-the eom-
mon speech of the country, and may be used
popularly even in the proceedings of church
courts as an equivalent of ‘‘admission to a
benefice.” It is remarkable, however, that in
the earlier authoritative or gquasi-authoritative
Church documents, as distinguished from Acts of
Partliament, the term ¢‘induction” entirely dis-
appeared. In the first and second Books of
Discipline, in Pardovan’s Collections, in Principal

Hill’s View of the Constitution of the Church of

Scotland, ¢ admission of ministers,” and not
<¢induaction,” is the phrase used. But what
is the act of admitting a minister to a benefice,
and what igits effect? I'here is no actus solemnis
apart from ordination. By the imposition of
the hands of the Presbytery the candidate is
admitted and set apart to the office of the holy
ministry. If he has been already ordained the
fact is minuted. What fellows is not a ceremony
at all, but merely a recognition of the new
minister as a member of Presbytery in his
capacity of minister of the benefice to which
he has been presented or elected.

If the term induction was used in & merely
popular sense by the Presbytery of Edinburgh in
the present case it can have no effect whatever in
law, because the pursuer had not been appointed
to a benefice in the Church, but to an entirely
precarious office, depending for its subsistence
on the continuance of voluntary contributions,
‘and from which by his contract of employment
he was liable to be recalled on six months’ notice.
If the pursuer was to be admifted in any sense to
the office of Principal, one would expect that to
take place at Calcutta, and not in Edinburgh.

It is said that there is no ministerium vagum
permitted in the Church of Scotland, and that no
man can be ordained unless for the purpose of
undertaking a cure. This is true with & certain
qualification. The Church willnot ordain any man
to the miristry unless he is gbout to be em-
ployed in the proper work of the ministry. But
the Church is in use to ordain ministers who have
no endowed benefice or appointment ad vitam
aut culpam, otherwise there could never have
been ordained ministers in chapels of ease, and
just as little could there have been ordained
missionaries whose emoluments and the continu-
ance of whose office depend ou the continuance
of voluntary subscriptions.

This subject is well illustrated by the recent
case of Maclagan v. Brown, 14 R. 1083. In
that case the Court held that Mr DBrown

when he became the ordained minister of the
Chapel of Ease of St Michael’s in 1881 was not
admitted to a benefice, because he had no per-
manent endowment or fixity of tenure, but was
merely employed as an ordained minister of the
Church to conduct the services in a chapel which
was the property of certain benevolent persons
who had built it at their own expense, and who
engaged to pay £150 a-year for three years to
the person undertaking to conduct the services
in the chapel., 'The Court laid it down emphati-
cally that the relation subsisting between Mr
Brown and the owners of the chapel was that of
parties to a mutual contract of employment.
But the chapel, with a surrounding district, was
subsequently, with the consent of the proprietors
of the chapel, erected into a quoad sacra church
and parish under the Act 7 and 8 Vict. cap. 44,
with a permanent endowment. Mr Brown was
then no longer acting under a contract of em-
ployment, but was a beneficed clergyman of the
Church of Scotland, and was there for the first
time received and admitted as such by the pres-
bytery of the bounds. ‘

The law applicable to appointments ad vitam
aut culpam may be summarised thus— Either the
-appointment must expressly bear that the ap-
pointee is to hold his office for life, or the office
must be of sach a nature that a life appointment
is necessarily implied. In this last class are em-
braced only offices of the nature of munera
publica. Public officers are irremovable except
for fault. Holders of benefices in the Church
are public officers, and these offices are munera
publica. But the pursuer’s office was not of such
a nature, for the reasons already fully explained.

At the conclusion of the hearing of the cause
the pursuer tendered a minute of amendment,
which now falls to be disposed of. It is in these
terms—‘The pursuer respectfully craves leave
to amend the record in this action so that his
fourth plea-in-law may read as follows—(4) In
any event, the pursuer baving been wrongfully
and illegally removed from the said office by the
defenders, and the defenders having libelled and
slandered the pursuer to his loss, injury, and
damage, and the sum sued for being only reason-
able reparation in the premises, decree should
be granted therefor in terms of the conclusions
of the summons.” This proposed new plea is
based on breach of contract, and as I have al-
ready negatived that ground of action, the new
plea seems necessarily to follow the fate of the
pursuer’s other pleas. But if it be intended by
this new plea to convert the present action into
an action for libel or slander on the assump-
tion of there being no breach of coixtract, then
it must be kept in mind that the proposal was
made for the first time not only after final judg-
ment by the Lord Ordinary, but after the argu-
ment on the reclaiming-note had been completed
on both sides, and the Court had intimated that
they would consider the cause in private before
giving judgment. In such ecircumstances it
would not be possible to admit such an amend-
ment in any case except under condition of the
pursuer paying the whole previous expenses,
But I am for refusing the amendment de plano
because I think it involves a proposal at this las;:
stage of the process to alter entirely the vature
of the action, which would in my opinion be an
abuse of the privilege of amendment.
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On the merits of the cause I propose, with your
Lordship’s concurrence, to refuse the reclaiming-
note and adhere to the interlocutor of the Lord
Ordinary.

Lorp Smanp—Having had an opportunity of
reading and considering the opinion which your
Lordship has now delivered, I have to express my
entire concurrence in the views which your Liord-
ship has expressed. I shall only therefore,
avoiding detail, endeavour to state shbortly the
grounds on which I am clearly of opinion that
the judgment of the Lord Ordinary must be
affirmed.

The pursuer’s claim is rested entirely on the
view that he held an appointment ad vitam aut
culpam, and that consequently he could not be
dismissed on six months’ notice, or on payment
of six months’ salary. His office was that of a
missionary to India and Principal of the Institu-
tion of the Church of Scotland at Calcutta, main-
tained in connection with the Indian Mission by
the Foreign Mission Committee of the Church.

In regard to such aun appointment it is clear
that the onus lies on the pursuer to instruct his
averment that the person appointed has right to
the office for life, for there i every presumption
against the notion that the Foreign Mission
Committee of any church would give a mission-
ary or teacher, or even the head of their Institu-
tion, a lifé appointment, inferring continuing
obligations, for a salary of considerable amount,
and without any power to dispense with his
services even if they found that the person
appointed proved after a time to be quite un-
suited to the duties required of him. The
pursuer, contending against this presumption,
bas undertaken to show that the defenders con-
ferred on him a life appointment, and his whole
case depends on his establishing this to be the
fact. An appointment to an office for life might
arise, as your Lordship has observed, in either
of two ways—either because of an express con-
tract, or because of the nature of the office
itself.

At the close of the very full argument sub-
mitted by Mr Hastie in support of his appeal
against the Lord Ordinary’s judgment it was by
no means clear whether he maintained that there
was an express contract between the Foreign
Mission Committee of the Church and himself
giving him an office for life. T understood that
he did not contend that anything of the kind had
been proved, and that he rather rested his argu-
ment on the view that life tenure was to be
inferred from the nature of his office, and the in-
duction, as it has been called, to that office by the
Presbytery of Edinburgh. But whatever the
argument may be, I am very clearly of opinion
that on the proof there is not the smallest ground
for saying that the parties-—the Foreign Mission
Committee on the one hand and Mr Hastie on the
other—contracted that Mr Hastie should have an
appointment for life. In the negotiations and
arrangements for the employment of the pursuer,
next to the ascertainment of the services and
duties to be required of him, it was of course
necessary that the salary to be paid, and the
period of service, should be fixed. It is scarcely
conceivable that an engagement could be made
without having these points settled ; and I think
they were clearly fixed by the rules which are

admittedly referred to in the minutes of the com- -
mittee of 16th April 1878, which records that it was
“‘agreed to offer Mr Hastie the appointment on the
usual salary and allowance, with an additional
special allowance of £100 per anuum.” These rules
were in the pursuer’s hands and their terms were
fully known to him, and it is clear that both par-
ties contracted with reference to them. They
provide in regard to ordained missionaries, of
whom the pursuer was to become one, (1) that
25 years should be the full period of service, at
the expiry of which time the engagement should
end without notice on either side; (2) that
a missionary might resign on six months’ notice,
and (8) that the committee might dispense with
the services of a missionary at any time by
giving six months’ notice. I have no doubt
as the result of the proof that these rules were a
part of the contract of service between the
parties. The pursuer does not maintain that
there was any special and exceptional arrange-
ment made with him to give him an appointment
for life, and it appears to be clear that the
committee had no power to make any such
appointment.

It remains only to consider whether there was
anything in the nature of the situation or office
which the pursuer accepted, or in what followed
on his appointment, which could convert his
service, which by coutract was determinable
by six months’ notice on either side, into an
engagement ad vitam aul culpam, and having
listened . patiently to the pursuer's argument
I have heard no intelligible ground to support
his contention. The office conferred by the
committee was described as ‘‘one of their
missionaries te India and Principal of their
Institution at Calcutta "—an educational insti-
tution carried on mainly in furtherance of the
Mission. The appointment had nothing about
it to suggest the idea of a public office—a munus
publicum under the state or otherwise. The Mis-
sion of the Church to India was begun and has
been carried on entirely by voluntary contributions
which might cease at any time ; and the Church
itself might at any time, for reasons which to it
might seem good, cease to carry on the Mission
at all. Everything therefore in the nature of
the office indicates that it must be, as in fact it
was under the committee’s rules, an office termin-
able on six months’ notice on either side.

But the pursuer says, though all this be true,
I was inducted into my office by the Presbytery
of Edinburgh, and the virtue of this act or cere-
mony of induction was 8o great as to convert my
office —precarious in its nature, terminable on
six months’ notice on either side—into an office
for life, with an obligation on the Foreign Mis.
sion Committee to pay a salary of several hun-
dreds a year, rising with the lapse of time, for
my lifetime. I confess I find it difficult to treat
this argument seriously. I am unable to con-
ceive how anything which the Presbytery of
Edinburgh could possibly do could add to or
alter the terms or conditions of the contract
between the Foreign Mission Committee of the
Church and the pursuer. It was necessary that
the pursuer should résort to the Presbytery for
one purpose, and for one purpose only—for
ordination as a minister of the Church, for he
could only enter on his duty under his contract
after becoming an ordained missionary. Aeccord-
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ingly the committee requested the Presbytery to
take Mr Hastie on trials for ordination to the
office of the ministry, and suggested that the
““ordination ” should take place at an early date.
He was taken on trials accordingly. The ques-
tions appointed to be put te all ministers pre-
vious to ordination were put, and he was ordained
in ordinary form to the office of the ministry.
The minute of Presbytery bears as part of it also,
that he was ‘“inducted to the office of Principal
of the General Assembly’s Institution at Cal-
cutta.” So far ag I can see, the Presbytery of
Edinburgh had no warrant in the terms of the
extract minutes of the Foreign Mission Com.
mittee, containing the limited request above
quoted, for proceeding to induction of the pur-
suer to any office, and if that proceeding could
have had any such marvellous effect as to convert
an engagement terminable at six months’ notice
into an engagement for life, it was clearly
unauthorised, and therefore could have no such
effect. The so-called induction, indeed, seems
to me to have been a mistake altogether, proceed-
ing on some supposed analogy between the case
and that of a presentee to a benefice in Scotland,
while there is no true analogy between the
cages. '

But, finally, suppose the induction to have
been all regular and in order it could never have
the effect, for which the pursuer contends, of
giving him his office for life. It was, in any view,
besides ordination to the ministry, merely an
act of recognition of his admission to his office—
admission which could properly proceed only from
the Foreign Mission Committee of the Church.
The pursuer points to other cases of induction, to
the ordinarycase of a presentee before the abolition
of patronage, or of a minister called or elected to a
new charge under the recent statute, and because
in these cases induction it is said gives an office
ad vitam aut culpam the same result must follow
in his case. For the reasons so fully stated by
your Lordship, I consider the term ‘‘induction”
as now commonly used means admission to the
office only. But the important consideration is
that it is not by the admission or induction that
the right to use office for life is given. That
right is inherent in the nature of the office itself
—a permanent charge with a right to stipend
from the heritors which is a permanent fund,
and the right is conferred not by the act of the
Presbytery admitting to the charge, bat by the
presentation or the call or election under the
statute, which no doubt must receive the sanction
of the Presbytery, which indeed the Presbytery
in ordinary circumstances is bound to give.
There i8 no analogy or similarity between such a
presentation or election to a benefice of the
church, and the precarious office of a missionary
and Principal of the Church’s Institution in
Calcutta—precarious because there is no perma-
neut fund like the teinds payable to the minister
of a parish, for the Church’s Mission Scheme to
India may fail for want of the annual voluntary
contributions which support it—and precarious
because the parties have wisely provided by their
contract that the service of the missionary and
Principal or teacher shall terminate by six
months’ notice on either side. A clergyman
presented or elected to a benefice carries in his

hand to the Presbytery his title to a munus
publicum with a right to an office ad vitam ad I

culpam. The pursuer had no such office, and
his engagement or contract expressly excluded
any such right, and so his argument on the effect
of induction or admission to his office by the
Presbytery entirely fails,

It may be that the proceedings of the Foreign
Mission Committee in suddenly terminating their
connection with the pursuer paying him six
months’ salary was a harsh measure, or at least
an act in which due consideration was not shown
towards his feelings, On the other hand, it may
be that the conduct of the pursuer in the man-

-agement of the mission made it necessary sum-

marily to bring his connection with the mission
to an end. Any question of this kind is not
before the Court, and I have no opinion in
regard to it. But one thing is to my mind
abundantly clear, aud that is that the Foreign
Mission Committee in what they did acted en-
tirely within their legal rights, and in the result
they are therefore entitled to succeed in this
action,

Lorp ApaM concurred.
Lorp MURE was absent,.

The Court prenounced this interlocutor : —

‘“ Adhere to the interlocutor of the Lord
Ordinary, and refuse the reclaiming-note:
Further, having considered the minute for
the pursuer, No. 103 of process, tendered by
him at the close of the debate on the reclaim-
ing-note on 23rd May 1889, eraving leave to
add a new plea to to his summons, Refuse
the desire thereof,” &c.

Counsel for the Pursuer (Reclaimer)~—Party.
Agents—Welsh & Forbes, S.S.C.

Counsel for the Defenders (Respondents)—
Bir Charles Pearson—Low. Agents—Menzies,
Coventry, & Black, W.S.

Tuesday, June 4.

SECOND DIVISION

STRACHAN’S TRUSTEES ¥. WILLIAMSON
AND OTHERS.

Suecession-— T'rust of Special Frund—dJoint Qift
of Income in Liferent with Pewer of Disposal
Jailing Children. )

A testator directed his trustees to hold
£60,000 of his estate in trust ‘‘as a special
fund for the sole use and behoof of the four
daughters of my brother . . . the survivors
and survivor of them, share and share alike . . .
in trust for the alimentary use and behoof of
the said four daughters, the survivors or
survivor of them geverally and respectively
in liferent.”

He further directed his trustees—*‘that
the interest or annual income arising from
said special fund . . . shallonly be divided and
annually paid over to the said four daughters,
the survivors or survivor of them, share and
share alike, for their personal maintenance
and support allenarly during their respective
lives, . . . and that, subject to said liferent



