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The following was the declaration :—
“But declaring that this modification,
and the settlement of any locality
thereof, shall depend upon its being
shown to the Lord Ordinary that there
exists a fund for the purpose.”
Lorps ApaM, M‘LAREN, KINNEAR, and
Low concurred.
Counsel for the Minister — Constable.
Agent—J. B. M‘Intosh, S.8.C.
Counsel for the Heritors — Pitman.
Agents—J. & F. Anderson, W.S.

COURT OF SESSION.
Thursday,—J;f—wary 14.

FIRST DIVISION.
[Lord Low, Ordinary.

THE ELECTRIC CONSTRUCTION COM-
PANY, LIMITED v HURRY &
YOUNG.

Sale — Disconformily to Contract -— Pur-
chaser’s Alternative Remedies— Whether
Purchaser Barred from Retaining Goods
and Claiming Damages by Election to
Reject—Sale of Goods Act 1893 (56 and
57 Vict. cap. 1), secs. 11, 35, 53.

The purchaser of a dynamo made com-
plaints of its working, but continued
te use it for a period of seven months,
at the end of which he wrote instruct-
ing the seller to remove the machine, in
terms which amounted to a rejection of
it. He continued, however, to use it for
threemoremonths,when thesellerraised
an action for recovery of the price.

The Court, after a proof, found that
the dynamo was disconform to con-
tract, but held (rev. the judgment of
Lord Low) (1) that the purchaser had
forfeited his right of rejection; (2)
{diss. Lord Kinnear) that having
elected to exercise his right of re-
jection under section 11, sub-section 2,
of the Sale of Goods Act 1893, he was
not entitled to recal his election and
adopt the alternative remedy of a
claim for damages in respect of
breach of warranty, as provided by
section 53 of that Act.

Opinion (per Lord Kinnear) contra,
that the purchaser’s election to reject
having in no way prejudiced the seller’s
position, the purchaser was entitled, on
the failure of his rejection, to adopt the
alternative remedy provided by the
statute, viz., a claim for damages.

Process—Expenses—Partial Success.

The defender in an action in which
the Court had granted decree in terms
of the conclusions of the summons, and
had made a general finding of expenses
against him, on the motion being made
for approval of the Auditor’s report,
objected, on the ground that the Audi-
tor had included the expenses of a
proof in which the defender had been

successful though unsuccessful in the
action,

Held that the objection was made too
late. Murray v. Macfarlane’s Trustees,
November 6, 1895, 23 R. 81, followed.

This was an action at the instance of the
Hlectric Construction Company, Limited,
London, against Messrs Hurry & Young,
electrical engineers, Edinburgh, concluding
for payment of £50, being the price of a
dynamo erected by the pursuers, on the
order of the defenders, in the shep of a
custonier of the latter.

After certain preliminary correspondenee
the defenders ordered the machine in a
letter dated 22nd September 1894, in the
following terms :—*“ Please supply us with
the following: One No. 3 dynamo %iviﬁ%
115 volts, 40 amperes, at approximately
revolutions, with extra bearing and slides
for tightening belt, and also balance-wheel
about 1 cwt. (compound wound) as per
quotation, £57, 16s., of the 10th and 13th
September.” . . .

he dynamo was duly forwarded to the
defenders, and was received by them on
11th October, and was put up in the shop of
Messrs Latimer, Lothian Road, for whom
it had been ordered. Complaints having
been made by them as to the working of
the machine, the pursuers on 20th Decem-
ber agreed to supply a new one in its place,
and in February 1895 they sent a new
dynamo. In consequence of complaints as
to its working, a new armature was sup-
plied by the pursuers.

Messrs Latimer continued to make com-
plaints as to the working of the dynamo
on the ground that after it had been at
work for some hours there was an excessive
fall in voltage, with the result that the
lights in the shop and premises gradually
lost brilliancy, and after a few hours were
quite insufficient for their purpose.

The pursuers sent dewn a representative
to test the working, and suggested various
expedients for keeping up the voltage. A
correspondence foﬁowed, Messrs Latimer
continuing to use the machine, till on the
14th September the defenders wrote to the
pursuers stating that «“if you cannot make
the machine work without a loss of more
than 4 volts you will have to remove it, as
both Messrs Latimer and ourselves are
satisfied that the machine is not right.
You may take what action you care to,
and we will do our best to defend ourselves
in the matter.”

The pursuers did not remove the machine,
and on the defenders refusing to pay the
contract price, on 18th December 1895
raised the present action. Messrs Latimer
continued to use the machine.

The pursuers averred (Cond. 5)—¢ The
defenders have retained the said dynamo
for a period of nearly a year after the
pursuers intimated to them that they
maintained that same was in accordance
with the contract, and they are not now
entitled to reject or to refuse to pay the
contract price.”

The defenders maintained that by the

ursuers’ failure to supply a dynamo con-
?orm to contraet, and by delivery of which
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the, defenders could implement their con-
tract with Messrs Latimer, they had suf-
fered damage to the extent of £500.

They pleaded—*‘(2) The pursuers having
failed to implement the contract between
them and the defenders, the price of which
is sued for, by delivering a dynamo conform
to the defenders’ order, the defenders are
not liable in payment of said price, and
should be assoilzied from the conclusions
of the action. (3) The defenders having
suffered loss and damage to an extent
greatly exceeding the sum sued for in
consequence of the pursuers’ failure to
implement their contract as aforesaid, are
entitled to absolvitor.”

The Lord Ordinary (Low) allowed parties
a proof.

he result of the proof, as indicated in
the opinions of the Lord Ordinary, and of

Lord M‘Laren and Lord Kinnear, was to’

show that the fall in voltage of the dynamo
was excessive, and that accordingly the
machine was not conform te contract.

The Lord Ordinary on 18th June issued
an interlocutor by which he sustained the
second aud third pleas of the defenders,
and assoilzied them from the conclusions of
the action.

His Lordship, after examining the evi-
dence, proceeded as follows:— “I have
therefore come to the conclusion that the
dynamo was not conform to contract.

“The next question is, whether it is still
open to the defenders to refuse payment of
the contract price. As the law stood prior
to the Sale of Goods Act 1893, I think that
it is extremely doubtful whether, in the
circunmstances which have occurred, the
defenders could have pleaded breach of
contract to the effect of resisting a claim
for the price.

““The defenders, no doubt, all along ob-
jected to the dynamo, and called upon the
pursuers to make it right, and finally they
told the pursuers that if they could not
make it work without a fall of more than
4 volts they must remove it. The pursuers
did not remove it, and it has continued to
be worked in Messrs Latimer’s shop until
the present time. TUnder the old law I
think that the defenders would have put
themselves in the wrong by continuing to
work the dynamo. When it became appa-
rent that the pursuers would not or could
not put it right, I think that it would have
been incumbent upon the defenders to re-
place it as soon as possible, and either to
return it to the pursuers or to put it in safe
keeping at their risk,

“But the Sale of Goods Act has made an
important alteration upon the law. A
buyer is no longer bound to reject or return
goods which are disconform to contract,
and to repudiate the contarct, but if he
has not expressly or by implication accepted
the goods, he can retain them and claim
damages, or set up the breach in diminu-
tion or extinetion of the price.

“That I take to be the etfect of the 11th,
35th, 53rd, and 62nd sections of the Act.

By section 11 (2) it is provided that in
Scotland ‘failure by the seller to perform
any material part of the contract of sale is

a breach of contract which entitles the
buyer either within a reasonable time
after delivery to reject the goods and treat
the contract as repudiated, or to retain the
goods and treat the failure to perform such
material part as a breach which may give
rise to a claim for compensation or dam-
ages.

“The buyer’s remedies are further speci-
fied in section 53. It is there, infer alia,
provided that, ¢'Where there is a breach of
warranty by the seller, the buyer may («)
set up against the seller the breach of war-
ra,pty, in diminution or extinction of the

price.

‘“By the 62nd section it is enacted that
¢ As regards Scotland a breach of warranty
shall be deemed to be a failure to perform
a material part of the contract.’

‘““Now, I think that if the construction
which I have puf; upon the contract between
the pursuers and the defenders is sound,
there was a failure to perform a material
part of the contract, and that the defenders
were entitled to retain the goods and treat
the failure as a breach of warranty entitling
them to diminution or extinction of the
price.

“The pursuers founded upon the 35th
section, and argued that the defenders
must be held to have accepted the goods,
and could not now either reject them or
resist an action for payment of the price.

“The 35th section provides that the buyer
is deemed to have accepted the goods (1)
when he intimates to the seller that he has
accepted them ; (2) ‘when the goods have
been delivered to him, and he does any act
in relation to them which is inconsistent
with the ownership of the seller;’ and (3)
when after the lapse of a reasonable time
he retains the goods without intimating to
the seller that he has rejected them.

“It was admitted that the defenders
were not in the first or third of these
positions, but it was argued that by con-
tinuing to use the dynamo they had acted
in a way inconsistent with the ownership
of the seller. I am of opinion that the
argument is untenable. The right to retain
given by the Act involves the right to use,
and use would only imply acceptance if
there had been no timeous rejection of the
goods. In this case I think that there was
timeous rejection of the goods. The de-
fenders from the first complained that the
dynamo was not conform to contract, and
when it became apparent that the pursuers
could not put it right, the defenders told
them that they might remove it. That, in
my opinion, was rejection within the mean-
ing of the Act.

“I am therefore of opinion that the de-
fenders are entitled to set up the breach of
contract as in extinction or diminution of
the price.”

The pursuers reclaimed, and argued—(1)
The contract had not been broken, there
being no ground for inserting in it an im-
plied warranty that the voltage was not to
vary.more than 3 or 4 per cent. This was a
sale of a specific article to which section 14,
sub-section 2, of the Sale of Goods Act 1893
applied, excluding the notion of such an
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implied warranty. (2) But in any view the
defenders, by their having used the
machine, were barred from rejecting it at
the end of so long a time after its delivery.
That was undoubtedly the rule of common
law—Chapman v. Couston, Thomson, &
Company, March 10, 1871, 9 Macph. 675;
Croan v. Vallance, May 18, 1881, 8 R. 700.
The 1893 Act was merely a codifying sta-
tute, and the rule of common law prevailed
where not expressly altered. Section 36
was simply a statement of the old law, viz.,
that a rejeeting purchaser was not bound
to return the goods, but if he used them he
lost his right of rejection. (3) Asto the claim
for damages, they were not entitled to
treat this as a breach of warranty entitling
them to set off damages against the pur-
suers’ claim for price. The words ‘“mate-
rial part” in section 11, sub-section 2, could
not be read as meaning ‘“‘any part,” and
accordingly the remedy provided in that
section did not apply here. But assuming
that it did, the defenders, by electing to
exercise their right of rejection, had lost
any right to the alternative remedy of
damages. Moreover, they would in no
case be entitled to claim for damages after
the time when they became aware, or
ought to have become aware, of the defects
in the dynamo-— Wilson v. Carmichael &
Sons, March 20, 1894, 21 R. 732. If any
damages were due, the true measure of
them was the difference between the con-
tract price and the price of a new machine
which would have done the work satisfac-
torily. There was no principle in the
method by which the Lord Ordinary had
assessed the damages as equal to the price
of the machine.

Argued for respondent—(1) There had
been here a breach of a ‘ material part” of
the contract, and the defenders were
accordingly entitled, in terms of section 11,
sub-section 2, either to reject or to claim
damages. (2) The defenders had validly
exercised their right of rejection, and the
fact of their using the machine was not in
any way inconsistent with the pursuers’
rights of ownership. The common law was
not as stated by the pursuers on this point.
The case of Chapman only a,pFlied to fun-
gibles, the use of which implied destruc-
tion of a certain part, not to the case of
machinery built into a purchaser’s premises.
The retention of such a subject, as autho-
rised by section 36, necessitated its bein
used. The defenders had fully complie
with the provisions of that section by inti-
mating rejection. Nor was their right of
rejection defeated by the faet that the
machine had been in the possession of a
third party—Magistrates of Glasgow v.
Ireland & Son, June 27, 1895, 22 R. 818;
Roberts & Company v. Yule, June 24,
1896, 23 R. 667. (3) Failing rejection, they
were entitled to treat the disconformity
as a breach of warranty giving rise to a
claim for damages which might be set off
against the price in terms of section 53.
Warranty in Scotland was merely a condi-
tion of sale, and that being so, even if it
were not a ¢ material part” in the sense of
section 11, the defenders had the right to

claim damages. Accordingly, if the Court
held that they had failed to adopt the first
remedy of rejection provided by section 11,
the fact of their having unsuccessfully
attempted it ought not to bar them from
using the second method, viz., damages for
breach of warranty.

At advising—

LorRD M‘LAREN—The defenders, who are
designed electrical engineers and contrac-
tors, after some preliminary correspond-
ence, ordered from the pursuers ‘‘one No.
3 dynamo, giving 115 volts, 40 amperes, at
approximately 1100 revolutions,”at the price
of £57 16s., ““to be delivered by earliest.”
The order was on September 22, 1894,
and was accepted in course. The de-
scriptive words ‘“No. 3 dynamo” refer to
the corresponding number in the pursuers’
trade catalogue; but I observe that the
specification does not precisely correspond
to the catalogue, because the nearest speci-
fication in the catalogue is that of a machine
designed to give an electro-motive force of
100 volts at 1100 revolutions per minute.
This is partly explained by the preliminary
correspondence, and partly by the de-
fenders’ letter of 7th September, where they
say, ‘‘the E.M.F. would be 115, and the
machine to run abeut 1200 or 1250. We
suppose that machine would do if it were
speeded up.” Butl donot think it necessary
to clear up this discrepancy, because if the
pursuers chose to accept an order for a
machine which was to furnish a definite
number of amperes at a definite electro-
motive force, and at a given price, it is no
answer to say that their number 3 machine
would not be equal to the demand made
upon it. The makers were bound by their
contract to provide a machine capable of
performing a definite amount of work, and
if this could only be done by a larger or
more powerful machine than a No. 3 they
must bear the loss. It is of course a cir-
cumstance to be taken into consideration,
that the order was given by an electrical
engineer, who would presumably have
knowledge of the capabilities of such
machines; but I do not think that this
circumstance would absolve the pursuer
from their obligation to furnish a dynamo
capable of producing 115 volts, 40 amperes,
at approximately 1100 revolutions per
minute.

The dynamo was intended for the use of
a customer, Mr George Latimer, in his place
of business, Lothian Road, Edinburgh. Mr
Latimer was dissatisfied with the dynamo
first supplied to him (October 1894); this
was taken back, and another dynamo was
supplied in February 1895. In consequence
of complaints as to its performance, a new
armature was afterwards supplied. I men-
tion these particularly, because it is fair to
the pursuers to keep in view that they gave
due attention to the defenders’ demands so
long as these amounted only to a require-
ment that the machine should be made com-
plete and put into good order, and did not
take the shape of a claim te reject or rescind
the contract of sale.

I pass from the admitted facts of the case
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to the question in dispute, as to which a
roof was taken before the Lord Ordinary.
Klr Latimer was still dissatisfied with the
erformance of the dynamo; and it appears
rom the evidence that he had some reason
for dissatisfaction, because, while it was
no doubt possible in the early part of the
evenings to get an electro-motive force of
115 volts from the dynamo, yet after it had
been run for two or three hours the voltage
fell off to the extent of 8 to 10 per cent.,
and continued falling; this of course in-
volved a diminution of light in an even
greater ratio, though the precise difference
of illuminating effect is not matter of
evidence.

It is common ground that every dynamo
which has been run for two or three hours
suffers a certain diminution of the electro-
motive force produced, and if it is not
admitted, I think it is proved as a scientific
fact that this effect is greater when the
machine is worked up to the limit of its
powers than it would be if a more powerful
machine were substituted which could be
run with less strain and at a lower speed.
The Lord Ordinary in his analysis of the
evidence has given weight to the view of
the defenders’ witnesses on this subject,
which is to the effect that the fall in volt-
age ought not to exceed from 2 or 3 volts in
the 100, and that a fall of from 8 to 10 per
cent. is altogether excessive, I think it is
perfectly plain that so considerable a fall
as 8 per cent. would be incompatible with
good lighting, unless the downward tend-
ency could be corrected in some way. This
is not seriously disputed by the pursuers;
but their answer is, that the defenders,
when they ordered a No. 3, which is a
small machine, knew, or must be taken to
know, that the-voltage could not be de-
pended on, and that their remedy was to
increase the speed of the dynamo when the
voltage fell.

As a matter of fact, I bhave no doubt that
the explanation given by, the pursuers is
correct, and that the cause of the faulty
performance is that the No. 3 machine was
not equal to the work required ; and again,
I do not doubt that by ¢ speeding-up” the
engine from time to time the voltage might
be restored to the proper standard. It is
not said that this was not in fact done.
But this observation is not an answer to
the defenders’ objections; and, as already
indicated, I think that the pursuers having
undertaken to supply a machine producing
115 volts, at a speed of 1100 revolutions a
minute, are not excused by saying that
what they promised was impossible with a
machine of the given size and pattern. It
was open to them to decline the order if
they were unable to execute it as given,
and in my opinion they do not fulfil their
contract by supplying a machine which
deviates from the prescribed electro-motive
force by a greater percentage than is usual
in the case of machines supplied by good
makers, It follows that if the defenders,
or their customer Mr Latimer, had taken
proper measures for putting an end to the
contract of sale they would have been
within their rights.

I now come to the consideration of the
legal aspects of the case, and I may begin
by saying that I shall assume for the pur-

oses of the argument that the defenders’
etter to the pursuers, of date 14th Sep-
tember 1895, amounts to an unqualified
rejection of the dynamo. I shall also as-
sume that the rejection in the month of
September of a machine which was delivered
in February, and whose defects had been
manifest to the defenders from the begin-
ning did not come too late. Iam notgiving
a legal opinion in that sense. I only as-
sume for the purposes of argument that the
rejection did not come too late. Under the
Sale of Goods Act itis not necessary that the
buyer should return the goods; it is enough
that he intimates his rejection, and that he
holds the goods at the dispesal of the seller.
But the Act of Parliament does not say
that a buyer may reject the subject of sale
and go on using it as if it were his property.
It would be a very strange theory of law
which should give rise to such a result, be-
cause it amounts to this, that when a buyer
has an imperfect machine or article of any
kind supplied to him, if he only goes
through the form of a rejection, he may
continue to use the article as long as he
pleases without paying for it.

Now, the rejection of the subject of sale
by a buyer is in legal effect a rescission of
the contract of sale on the ground eof the
seller’s non-performance or imperfect per-
formance of his obligations. But if a pur-
chaser claims right to rescind the contract
of sale, he must, of course, be prepared to
make reasonable restitution—that 1s to say,
if he cannot restore the goods altogether
unimpaired by use, he must at least do
nothing subsequent to the rescission whieh
would injure or affect their saleable quality.

But it is admitted that the defenders’
sub-vendee (who in this question I identify
with the defenders) has continued to use
the dynamo just as if he had accepted it in
fulfilment of the contract. This use was in
fact continued from 14th September, the
date of the nominal rejection of the
dynamo, down to and after the raising of
the action in December 1895. It is not
necessary to consider the case of such a
slight or temporary use of the article as
might be taken by a buyer cousistently
with a bona fide intention of rejecting it,
because we are here dealing with a case of
use continued for three months, and follow-
ing on a longer use while the machine was
under trial. Now, as the sale of goods is
regulated by Act of Parliament, I must say
that im my opinion, when the Act speaks
of the buyer’s right of rejection, this must
be taken to mean a rejection according to
known legal conditions, one of which is
that the buyer must not break bulk further
than is necessary, or use or consume the
article in the case of goods sold for use or
consumption.

It is hardly necessary to quote authority
on a point, which is so well understood. But
this condition of the right of rejection is
laid down by Bell in the Principles, sec. 99,
nearly in the words which I have used, and
it is fully recognised in the opinions of the
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Lords in the important case of Couston,
Thomson, & Company v. Chapman, 10
Macph. (H.L.) 76, 80.

If in this case the sellers had assented to
therejection of the dynamo, and had agreed
to take it back, the contract would then
have come to an end, and any subsequent
detention and use of the machine by the
buyer could only give rise, as I conceive, to
a pecuniary claim. But the makers did not
in fact assent to the proposed rejection of
their machine, and the validity of the rejec-
tion could only be determined by subse-
quent agreement, or by the decision of a
court of law. .

Now, I consider that pending a decision
as to a buyers’ claim to reject, the goods
must be treated as if in neutral custody,
and this whether the buyer be himself
the custodier (as he maﬁ be under the
Act of Parliament), or whether he places
them in the custody of a third party. The
condition that the buyer does nothing in
relation to the goods which is inconsistent
with the ownership of the seller, is in
my opinion, especially applicable to the
period when the parties are at issue as to
the determination of the contract, and this
view receives indirect confirmation from
the language of the 35th section, where the
doing of an act which is inconsistent with
the seller’s ownership is declared to be
equivalent to the acceptance of the goods.

The importance of maintaining the in-
tegrity of the principle has led me to-dwell
on the qualification which the law attaches
to the buyer’s right of rejection at perhaps
unnecessary length. I must now examine
more closely the Lord Ordinary’s ground of
judgment.

The Lord Ordinary has sustained the
defender’s second and. third pleas-in-law.
Now, these pleas appear to me to be incon-
sistent, and only capable of being main-
tained as alternative propositions; because
the second plea affirms that the pursuers
have failed to implement their contract,
and as a consequence, that the defenders
are not liable in payment of the price;
while the third plea amounts to a ¢laim to
set off the damages for breach of contract
against the price. Now, under the statute
(sec. 53), it is only where there is a breach
of warranty by the seller that a claim of
damages may be set up in extinction or
diminution of the price. The reason of
this is evident; if the goods are rightly
rejected, the price is not due, and no ques-
tion of compensation or set-off can arise.
Without dwelling further on this point, it
may be well to consider whether the defen-
ders are in a position to treat the case as
one of breach of warranty. By the 11th
section of the statute it is provided that in
Scotland ¢ Failure by the seller to perform
any material part of the contract of sale is
a breach of contract which entitles the
buyer, either within a reasonable time
after delivery to reject the goods and treat
the contract as repudiated, or to retain
the goods and treat the failure to perform
such material part as a breach which may

ive rise to a claim for compensation or

amages.”

Under this enactment the common law
of Scotland is radically altered, but it is
not made identical with the law of England.
Why this change should have been made I
do not know, but we have nothing to do
with the policy of the statute. The clause
as it stands gives the buyer an unqualified
right of election either to treat the contract
as repudiated, or to affirm the contract and
put forward a claim in diminution of the
Erice; but the clause does net entitle the

uyer to do two inconsistent things. In
this case I conceive that the defenders
made their election on 14th September 1895
to treat the contract as repudiated. They
are not in a position to found on their
election, because they have taken the use
of the dynamo; but having made their
election, and thus raised the issue which
this action is brought to settle, the defen-
ders, in my opinion, are not entitled to
recal their election and to set up a claim
as for breach of warranty. The introduc-
tion of breach of warranty into the case is
a contribution by counsel, who were pro-
bably right in thinking that the case
should have been so treated from the
beginning. But I can find no trace of such
a claim in the evidence or the correspon-
dence subsequent to 14th September, which
is the actual date on the point of election.

I ought to add, that even if the election
had been different, I could not agree with
the Lord Ordinary that damage is proved
equal to the price of the machine. The
evidence only establishes a certain amount
of inconvenience experienced by the buyer
in the use of the machine, and I cannot
admit that a buyer who has the means of
supplying himself with an efficient machine
by purchase is entitled to go on using the
defective article until he has set up an
amount of damage which is sufficient to
extinguish the price. The question may
arise in other cases, and I should desire to
reserve my opinion upon it. On the main
question I am of opinion that the Lord
Ordinary’s judgment should be recalled
and decree granted for the price.

Lorp KINNEAR—I agree with the Lord
Ordinary that the dynamo supplied by the
pursuers to the defenders was not conform
to contract. I think this question depends,
not upon any evidence as to the conditions
upon which a dynamo may in general be
held to be a satisfactory machine, but upon
the construction of a written contract, by
which it is stipulated that the dynamo to
be supplied shall give 115 volts, 40 amperes,
at approximately 1070 revolutions.

On this ground I am of opinion that the
defenders might have rejected the machine
and refused payment of the price had they
not retained it in their possession and con-
tinued to use it as their own for so long a
time as to preclude their afterwards reject-
ing it. But I agree with your Lordships,
for the reasons that have been already
given, that it is now too late for them to
repudiate the contract.

am, however, unable to cencur in the
opinion that they are also deprived of the
alternative remedy given by the statute to
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a buyer when the seller has failed to per-
form any material part of the contract of
sale, viz., that of retaining the goods, and
treating the failure to perform such mate-
rial part as a breach which may give rise
to a claim for compensation or damages.
They cannot be deprived of this remedy by
reason of their having accepted the goods,
because that is the very condition upon
which the right arises to treat the failure of
a material part of the contract as a breach
giving a claim for damages. Nor does it
appear to me that they are barred from
claiming damages on this ground by any
final election to resort to a different and in-
consistent remedy. The argument, as I
understand it, is that they are not entitled
to retain the goods and claim damages for
breach of a material part of the contract
because they had intimated to the pursuers
that they claimed to reject the goods and
to treat the contract as repudiated. But
we are all agreed that their attempted re-
jection is ineffectual, and that they are not
entitled to treat the contract as repudiated.
It seems to me somewhat inconsistent to
hold that they cannot reject the goods be-
cause they have in effect elected to retain
them, and, at the same time, that they
cannot claim damages on the assumption
of their retaining the goods because they
have elected to reject them. I can quite
understand that a buyer might be barred
from maintaining one alternative remedy
if by maintaining the other he had done
anything to alter the seller’s position to his
prejudice. But I do not see that the pur-
suer’s position is in any way prejudiced by
the defenders’ conduct. It is true they
called upon the pursuers to remove the
machine as not being conform to contract,
adding “You can take what action you
care to, and we will do our best to defend
ourselves in the matter.” But this in no
way prejudices the pursuers in any plea
which they might otherwise have taken to
meet the alternative case which the defen-
ders now maintain. When the pursuers
brought their action for payment of the
price, I think it was still open to the defen-
ders to maintain, firstly, that the machine
is not conform to contract, and therefore
that they are entitled to reject it}; and,
secondly, that if they cannot reject it, they
are, at least, entitled to claim damages for
breach of a material condition. I think the
argument on the merits of this latter plea
arises now under exactly the same condi-
tions as if they had intimated from the
first that they would not reject the
dynamo, but that they would claim dam-
ages for the breach of the condition in
question. If that be so, there is no room
for a plea-in-law, for the defenders cannot
be barred by their conduct from maintain-
ing a legal right unless they have led the
other party to alter his position in reliance
on some implied undertaking or indication
of an intention not to maintain it.

Your Lordships hold that it would be
unjust to allow the defenders, who have re-
ceived a part of the consideration, for
which they contracted, to keep the
machine and pay nothing because the con-
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tract has not been fully performed. I
think the statute enables them in these
circumstances to treat the condition
which has been broken as if it were a
warranty or independent agreement giving
rise to a claim for damages, and to set up
their claim for damages against the sellers
in diminution or extinction of the price.
On this goint, therefore, I agree with the
Lord Ordinary. I have some doubt, how-
ever, whether the amount of the damages
has been satisfactorily made out. The
damage claimable for breach of one condi-
tion would not necessarily be the same as
for the breach of the entire contract. 1
Eresume that the claim should be measured

y the difference between the value of
the machine actually supplied, and the
value which it would have had to the de-
fenders if it had been in all respects con-
form to contract. I think the evidence

- upon this point is not altogether satisfac-

tory, but it is a point upon which I should
not be disposed to differ from the Lord
Ordinary if we were to adhere to his
interlocutor. .

As your Lordships are of opinion that
the interlocutor should be recalled, it is
unnecessary to consider it further, since
my opinion will have no effect upon the
judgment.

The LorD PrRESIDENT and LORD ADAM

_concurred with Lord M‘Laren.

The Court pronounced the following
interlocutor :—

“The Lords having considered the
reclaiming-note for the pursuers, the
Electric Construction Company, against
the interlocuter of Lord Low, dated 18th
June 1896, and heard counsel for the
parties, Recal the said interlocutor,
and decern in favour of the pursuers
in terms of the conclusions of the sum-
mons: Find the pursuers entitled to
expenses, and remit the account thereof
to the Auditor to tax and to report.”

On February 7Tth, on counsel for pursuers
moving for approval of the Auditor’s re-
port, the defenders objected on the ground
that while there had been a general find-
ing for expenses in favour of the pursuers,
they had failed on one part of the case,
viz., the proof. They moved, accordingly,
to remit to the Auditor with directions to
allow them expenses on that part of the
case — A, 8., July 15, 1876 (General
Regulations).

Argued for pursuers—The objection was
tpo late, and should have been taken at the
time when expenses were allowed— Welsh
v. Russell, May 19, 1894, 21 R. 769; Mwrray
gé ]I‘{I aggarlane’s Trustees, November 6, 1895,

Lorp PRESIDENT — The Court are of
opinion that the objections come too late.

LorD ApAM, LORD M‘LAREN, and LOrRD
KINNEAR concurred.

The Court repelled the objection, and
approved of the Auditor’s report.
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FIRST DIVISION.
NISBET, PETITIONER.

Writ—Authentication—Proof of Improba-
tive Will — Attestation — Conveyancing
Act 1874 (37 and 38 Vict. cap. 94), sec. 39,

A person died leaving a will and
codieil, partly printed and partly writ-
ten, bearing to be subscribed by herself
and attested by two witnesses, whose
designations were neither contained in
the will and codicil nor appended to
their signatures. The executor ap-
pointed by the said will and codicil
presented a petition under sec. 39 of
the Conveyancing Act 1874, craving a
proof, and thereafter to have it de-
clared that the deed was subscribed by
the granter and witnesses. The Court
allowed a proof by commission, and
thereafter found and declared as craved.

This was a petition presented, under section
39 of the Conveyancing (Scotland) Act
1874, by Robert Nisbet, executor of the
deceased Miss Agnes Nisbet, Glasgow. The
petition stated that Miss Agnes Nisbet died
on 6th January 1896, leaving, among other
testamentary writings, a will and codicil
dated 26th November 1892; that the said
will and codicil were subscribed by Miss
Agnes Nisbet, and bore to be attested by
‘William Barton, and Dorothea S. Kerr;
and that the designations of the said
witnesses were not contained in the will
and codicil, nor appended to their signa-
tures,

The petition further stated that the said
will and codicil were prepared on the in-
structions of Miss Agnes Nisbet by Mr
William Meikle, Actuary of the Glasgow
Savings Bank; that the will was partly
written and partly printed, the printed
part being a form supplied by the said
Bank, and the written form being in Mr
Meikle’s handwriting, with the exception
of the date in the testing clause, which
was in the handwriting of Dr David Smith,
Glasgow, and that the codicil was also
written by Mr Meikle, with the exception
of the date, which was written by Dr
David Smith.

The prayer was in these terms—‘To
allow the petitioner a proof of the aver-
ments contained in this petition, and there-
after to declare that the will and codicil
above mentioned were subscribed by the
said Agnes Nisbet, the granter or maker
thereof, and by the said William Barton
and the said Dorothea Stewart or Kerr,
the witnesses by whom the said will and
eodicil bear to be attested.”

The Conveyancing (Scotland) Act 1874 °
(37 and 38 Vict. cap. 94), sec. 39, enacts that

¢ No deed, instrument, or writing sub-
scribed by the grantor or maker thereof,
and bearing to be attested by two witnesses
subscribing, and whether relating to land
or not, shall be deemed invalid or denied
effect according to its legal import because
of any informality of execution, but the
burden of proving that such deed, instru-
ment, or writing so attested was subscribed
by the grantor or maker thereof, and by
the witnesses by whom such deed, instru-
ment, or writing bears to be attested, shall
lie upon the party using or upholding the
same, and such proof may be led in any
action or roceeding in which such deed,
instrument, or writing, is founded on or
objected to, or in a special application to
the Court of Session, or to the Sheriff
within whose jurisdiction the defender in
any such application resides, to have it
declared that such deed, instrument, or
writing was subscribed by such grantor or
maker and witnesses.”

On 16th December 1896 the Court allowed
the petitioner a proof of the averments
contained in the petition, that the will and
codicil mentioned and founded on therein
were written, subscribed, and witnessed by
the persons, and as mentioned in the peti-
tion ; and granted diligence at the instance
of the petitioner against witnesses and
havers ; and granted commission for their
examination to Professor Moir, Glasgow.

The import of the proof thus allowed,
and as reported by the Commissioner, was
that the will and codicil had been signed
and subscribed and averred.

The petitioner cited dddison, &c., Feb-
ruary 23, 1875, 2 R. 457, and argued that in
terms of sec. 39 of the Conveyancing Act of
1874 the petition should be granted. It
made no difference that the will was
%a,rtly printed and partly written. [LorRD

INNEAR referred to sec. 149 of the Titles
to Land Consolidation Act 1868 (31 and 32
Viet. cap. 101).]

Lorp ApaM—TI think this petition should
be granted. In my opinion the petitioner
has discharged the burden placed upon him
by the latter clause of the 39th section of
the Conveyancing Act 1874, and has preved
that the deed was subscribed by the granter
and witnesses by whom it bears to be sub-
scribed. That is all the statute requires of
him.

LorD M‘LAREN--T agree with Lord Adam.
In calling attention to the fact that the
deed was partly written and partly printed
I did not intend to support any doubt that
such a deed was valid if authenticated by
two instrumentary witnesses, but of course
it is always right to look at the statutory
enactments when such a difficulty eccurs.

LorD KINNEAR~--L am of the same opinion.
‘We are not at present called upon to express
any opinion as to the legal effect of the
instrument where it has been so far set up,
as the declaration which Mr Aitken asks
for will set it up. At the same time, as the
question has been mooted, I de not think it,
out of place to say, that, so far as I see,
there probably would have been a question



