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exactly in the same position. I do not at
all assent to the argument which was
maintained by one of the defenders’ counsel
that that is a matter which the Court ought
not to take into account, either because of
its being merely a pastime or because the
facts are too obscure for investigation.
The enjoyment of trout-fishing as a sport
is an incident of property, and therefore
the Court is bound to recognise it, and I do
not see that there should be any greater
difficulty in ascertaining the determining
facts than there is in ascertaining the facts
in a great many other questions which are
not within the range of common knowledge.
But then the complaint which is made ap-
pears to me to be a great deal too vague for
the Court to proceed upon. For the pur-
suer to make out that the enjoyment of
sport has been destroyed or materially
diminished it would in my opinion be neces-
sary to show some definite case of interfer-
ence with his own enjoyment. It was
suggested in the course of the argument
by one of the defenders’ counsel that if it
could be said that the pursuer could not
fish without being exposed to the immi-
nent risk of another boat crossing his drift,
that would be very good ground for com-
plaint. I think it would, and I daresay—
though I de not know —that some other
illustrations of the same kind might be
given. But whatever the complaint is,
there must, in my opinion, be some definite
ground upon which the pursuer can say—
“The enjoyment of the sport is interfered
with in this or that particular,” and there is
no attempt to make such a case in evidence.
It appears to me, therefore, that upon both
points_the evidence fails, I should add
that I entirely sympathise with Lord
M*¢Laren in the difficulty which he feels in
reconciling the specific manner in whieh
it is proposed to regulate the right with
the terms upon which the right has been
fixed by the judgment of the House of
Lords, because we are asked to measure
the rights of the proprietors by reference
to their frontage to the loch. I agree that
there is very great difficulty in measuring
the right in that way, because it is estab-
lished, as I have already said, that in its
exercise it has no relation to frontage at
all. But then I should have great difficulty
in seeing how it is to be regulated in any
other way, and therefore I do not desire to
express any decided opinion that if a case
for interference had been made out, and it
we had ascertained the exact number of
boats which ought to be allowed to fish at
one time on Loch Rannoch, we might not
have been compelled to distribute that
pumber amongst the various proprietors
with reference tofrontage. Iagreeitisnot
very logical, but I do not at present see any
other very satisfactory means of making a
distribution. The principle suggested in
Lord Cranworth’s judgment in the House
of Lords seemed to be that Rannoch would
be entitled to the same proportion of boats
in competition with the other proprietors
on the loch as it would have been entitled
to before the subdivision of Struan into
different properties. But what number of

boats Rannoch would have been entitled
to, and what number the other property of
Struan would have been entitled to,
in these circumstances, we do not know.
The great difficulty I should have in mak-
ing any regulation arises at an earlier stage
of the process of reasoning, and that is, to
find any sound basis for determining any
definite number of boats which may be
allowed to all the proprietors together, and
it is only when that has been done that we
should be in a position to counsider what
proportion of the whole should be allowed
to each. 1 do not think there is any
evidence to enable the Court to define the
numbers of boats that ought to be used
on Loch Rannoch, and .indeed I do not
think there is any evidence to enable us
to say that the number used is excessive
but if it is excessive—if it is more or less
than the proper number—there is nothing,
so far as I can see, to enable us to say what
the proper number is. On the whole
matter, therefore, I agree with your Lord-
ship that the Lord Ordinary’s interlocutor
should be adhered to, but I do not think we
have reached the stage at which we can use-
fully consider what the precise method of
regulation should be in a case where a case
for regulation had been made out.

The Court adhered.
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FIRST DIVISION.

SCOTTISH PROVIDENT INSTITUTION
v. ALLAN.

Revenue --Income-Tax—Interest from Se-
curities Abroad— Remittances of Interest
or Repayment of Capital — Income-Tax
Act 1842 (5 and 6 Vict. c. 35), sec. 100, Sched.
D, Case 4.

A mutual insurance society in Scot-
land were assessed for income-tax under
the fourth case of Schedule D of the
Income-Tax Aect 1842, upon sums
remitted to them from Australia in
1898. They maintained that they were
not liable to be so assessed, upon the
ground that the sum so remitted was
not in payment of interest but in re-
fa.yment of capital. Between 1885 and

890 the society had sent various sums
to Australia for investment. The in-
.terest on these investments was re-
ceived by the Society’srepresentativesin
Australia, and paid intoabank account
there; and prior to 1893 it was not
brought to this country but invested in
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Australia. In and after 1893 certain
sums were remitted to Scotland from
Australia, and in 1898 the sum upon,
which income-tax was now claimed was
so remitted, After all these remit-
tances had been made, there still re-
mained in Australia a sum greater than
the total of all the sums originally sent
out for investment. Upon appeal, held
(1y- that where the remittances had
been made by the representatives of the
society from their account in Australia,
in which repayments of capital had been
immixed with interest, and where the
particular remittances had not been de-
finitely identified with any particular re-
payments of capital, they must, at least
so long as a sum equal to the amount of
capital originally remitted for invest-
ment to Australia remained still in-
vested there, be presumed to be remit-
tances of interest, and that the Society
was liable to be assessed upon the sums
so remitted ; but that (2) they were not
liable to be so assessed upon a sum
which bhad been remitted in part repay-
ment of a loan direct to the Society in
London by the borrower’s solicitor in
Australia.
The Scottish Provident 1nstitutionappealed
to the Commissioners of Income-Tax for
the county of Edinburgh against an assess-
ment for the year 1899-1900 on the sum of
£217,350, being the amount of sums remitted
to the Institution from Australia during
the year 1898, which according to the con-
tention of the  appellants were remit-
tances not of interest, but in repayment
of capital sums sent out from this country
for loan on mortgage in Australia.

The Commissioners were of opinion that
the sum in question was interest, and was
assessable accordingly, and dismissed the
appeal. L

The Scottish Provident Institution ob-
tained a case, in which the following facts
were set forth as found or admitted :—The
Scottish Provident Institution (which was
a mutual life insurance society) was estab-
lished in 1837, and incorporated by private
Act in 1848, Its head office was in Edin-
burgh, and its ordinary management and
administration were wholly vested in a
board of directors established there.

By its Act of incorporation the institu-
tion was “entitled to carry on the busi-
ness, . . . receiving money for investment
and accumulation,and in general for carry-
ing on all the business which now is or may
come to be connected with a life assurance
society in all the various branches thereof
in any part of Her Majesty’s dominions of
Great Britain and Ireland, and the colonies
or elsewhere.”

The Scottish Provident Institution Act
1884 empowered the directors to lend out
the Institution’s funds in various countries
outside the United Kingdom, and in 1885
they began to invest large sums in Aus-
tralia, and they had representatives in
Melbourne who managed the Australian
investments, which, however, were subject
to the approval of the directors in Edin-
burgh.

Prior to 1885 the Institution had no funds
in Australia, and it was consequently
necessary to make remittances from this
country to meet loans made there, such
remittances being made against specific
investments. No sums were remitted
from this country to Australia for.invest-
ment after 1890. The interest accruing on
Australian investments prior to 1893 was
not brought to this country butinvested in
Australia as it fell due.

The total amount sent out to Australia
for investment in manner above mentioned
up to 81st December 1898 was £1,504,000

The total amount of inter-
est from funds there after
deducting all Australian ex-
penses up to 31st December
1898 was . . .

Total amount sent out with
accumulated interest to 3Slst
December 1898 . .

Total remittances from Aus-
tralia to 31st December 1898 .

Total funds remaining in
Australia as at 31st December
1898 . . . . . . £1,822,207
The total amount of £716,500 remitted
from Australia to 31st December 1898 was
made up as follows:—1893, £32,000; 1895,
£115,000; 1896, £101,000; 1897, £251,150;
1898, £217,350. It was upon the said sum of
£217,350, remitted duriug the ycar 1808,
that the assessment, the subject of appeal,
had been made.

The case contained a table setting forth
(1) certain of the sums remitted to Aus-
tralia for investment, with the respective
dates on which the remittances were made;
(2) the repayments of part of these sums in
Australia, with the dates on which the re-
payments were made; and (3) the remit-
tances from Australia during 1898 with the
dates on which they were made. The In-
stitution sought toidentify the remittances
in (3), with the repayments in (2),

The repayments in Australia were shown
to have been made at various dates between
June 1st 1891 and November 14th 1898,
‘When these repayments were made they
were, with one exception mentioned
below, paid into the bank account of the
Institution’s representatives in Melbourne,
to which account interest earned in Aus-
tralia was also paid, and when the repay-
ments in question were paid in to the
account, that account at the time might or
might not contain other sums, which had
been earned as interest in Australia.

Included in the sum of £217,350 shown
as remitted in 1898 there was one sum
of £5000, being in part repayment of a
principal debt of £70,000, which was cabled
direct by the borrower’s solicitor in Aus-
tralia to the Institution in London, and
never passed through the Institution’s Aus-
tralian representatives’ funds.

Between the dates of repayments into
the Australian bank account and the dates
of the remittances from that account to
this country which the Society sought to
identify with the repayments, there were
periods varying from about seven years to

1,034,707

£2,538,707
716,500
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two days. In the cases where there were
considerable periods between repayment
and remittance, fresh investments Ead been
made by drawing upon the bank account
in Australia, and had been repaid to that
account between the two dates.

The Melbourne representatives of the
Society were instructed that all remit-
tances to this country were to be against
sums sent out from this country, and the
following excerpt was taken as a sample
of the terms of the letters which accom-
panied remittances :—‘For your guidance
in dealing with the Inland Revenue De-
partment the above amount represents
proceeds of the draft for £25,000 drawn by
l@gg&torneys of the institution on 21st May

The whole of the Society’s income in
Australia was interest arising from its
securities there, and whether brought
home or not that interest was regularly
included in its annual revenue accounts as
part of its income.

The appellants maintained that they
were not liable to be assessed on any part
of the sum in question. ‘ All interest
earned by them in Australia was re-in-
vested there as soon as suitable invest-
ments were found. In addition to these
accumulations of interest invested in Aus-
tralia, they had large sums of money there
originally sent out from this country, and
lent upon mortgage. According as these
mortgages were repaid, and the sums so
lent were available, they were returned to
this country. In cases where the remit-
tance to this country had followed soon
after the repayment, though the amount

repaid had for a short period been immizxed -

with sums that might or might not have
included interest in Australia, that fact did
not affect the identification of the sum
remitted with that originally sent out, and
the same general principle applied in cases
where there had been a longer interval
between repayment and remittance to this
country, viz., that so long as the Institu-
tion had any funds in Australia which had
originally been sent out from this country,
and which, owing to the repayment of the
original loan, were available, they were
entitled to treat all remittances to this
country as the return of funds originally
sent out and not as remittances of income
earned in Australia. The result of the eon-
verse proposition maintained for the Crown
would be that unless the Institution were
to withdraw all their funds from Australia
they could never bring home the capital
sums sent out from tbhis country without
paying income-tax on them when received.

t was maintained for the Surveyor of
Taxes that money having been remitted
from this country and lent in Australia, all
remittances from there were to be treated
as being to account of interest so long as
an amount at least as great as the sum
originally remitted for investment was still
due. The payments might be made half-
yearly or yearly, or at irregular intervals,
Interest bearing interest from the due date
till the date of payment, but all such pay-
ments within the amount of the accrued

interest were-to be treated as payments of
interest. The sum still remaining in Aus-
tralia exceeded the amount originally sent
there for investment, and the whole re-
mittances made in 1898 fell to be treated as
interest collected in that and preceding
years, and were liable to income-tax under
tlglf)fourth case of Schedule D of the Act of
1843,

The Income-Tax Act 1842, 5 and 6
Vict. cap. 35, Schedule D, provides as
to the fourth case — ‘“The duty to be
charged in respect of interest arising from
securities in the British plantations in
America, or in any other of Her Majesty’s
dominionsout of Great Britain, and foreign
securities, except such annuities,dividends,
and shares as are directed to be charged
under Schedule C of this Act. The duty to
be charged in respect thereof shall be com-
puted on a sum not less than the full
amount of the sums (so far as the same can
be computed) which have been or will be
received in Great Britain in the current
year, without any deduction or abatement.”

The arguments sufficiently appear from
the contentionsstated above. Kb the hear-
ing the following cases were cited :(—

For the appellants—=Scottish Morigage
and Land Investment Company of New
Mexico v. Commissioners of Inland Reve-
nue, November 19, 1886, 14 R. 98; Inland
Revenue v. Scottish Provident Institution,
December 17, 1895, 23 R. 322; Colquhoun v.
Brooks, 1889, 14 App. Cas. 493,

For the Surveyor of Taxes—Leeds Benefil
Building Society v. Mallandaine, [1897], 2
Q.B. 402.

At advising—

Lorp PRESIDENT — The question is
whether the sum of £217,350, received by
the Scottish Provident Institution in the
United Kingdom from Australia durin
the year ending 3lst December 1898, an
for convenience taken as the year of assess-
ment, should, upon the statements in the
case, be regarded as consisting of capital of
loans repaid, or of interest assessable in
terms of the fourth case of Schedule D of
the Act 5 and 6 Viet. cap. 35?2 This would
seem, prima facie, to be a question of fact
rather than of law ; but our judgmentupon
it is asked, I suppose, upon the view that
the proper inferences to be drawn from ad-
mitted facts may involve legal considera-
tions.

The Scottish Provident Institution is a
mutual life assurance society. It was
established in the year 1837, and incorpo-
rated by a private Act of Parliament in
1848, Its head office is in Edinburgh, and
the ordinary management and administra-
tion of its business are exclusively vested
in a board of directors there.

By the Scottish Provident Institution
Act 1884, the directors were empowered to
lend out the funds of the Institution in
various countries outside of the United
Kingdom. In 1885 they began to lend
money in Australia, and they have since
invested large sums on loan there. The
Institution has representatives in Mel-
bourne charged with the duty of attending
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to the Australian investments. All invest-
ments proposed in Australia are, however,
submitted to the directors in Edinburgh
for consideration, and are made only if
approved of by them. Prior to 1885 the
Institution had no funds in Australia, but
between that year and 1890 it remitted
large amounts from this country forinvest-
ment on the security of land there. The
sums so remitted were to be placed upon
specific investments, and were so marked at
the time. No money has been remitted by
the Institution from this country to Aus-
tralia for investment since 1890. The
interest accrning on the Australian invest-
ments prior to 1893 was not remitted to this
country, but was invested in Australia.
The total amount sent to Australia for
investment down to 3lst December 1898

was £1,504,000, and the total amount of

interest which accrued from funds invested
there, after deducting all Australian ex-
penses down to that date, was £1,034,707.
The sums sent out, with accumulated in-
terest to 31st December 1898, amounted to
£2,538,707, and the total remittances made
from Australia down to 81st December 1898
amounted to £716,500, while the total
amount of the funds remaining in Australia
as at 31st December 1898 was £1,822,207.
The funds still remaining in Australia thus
exceed by £318,207 the sums sent there for
investment. .

The amount remitted to this country
from Australia in 1898 was £217,350, and
the present appeal relates to the assessment
which has been made upon that sum. The
particulars of the remittances from: this
country for investment in Australia, the
repayments of money invested there, and
the remittances from Australia in the year
1808, are set out in a table in the case.

1t appears that a sum of £5000 mentioned
in the table, repaid by a borrower in Aus-
tralia and remitted to this country on 12th
May 1898, was not paid to the representa-
tives of the Imstitution in Awustralia, but
was cabled direct by the borrower’s solicitor
in Australia to the Institution in London,
I am of opinion that this sum cannot be
regarded as consisting of interest assess-
able in terms of the fourth case of Schedule
D of the Act 5 and 6 Vict. cap. 85, and con-
sequently that the decision of the Commis-
sioners is erroneous in so far as it is con-
cerned. It never was immixed with the
funds of the Institution in Australia, but
was sent to this country by the borrower
as and for payment of his capital debt.

The other sums set, out in the table which,
along with the £5000 just mentioned, make
up the £217,350, appear to me to be in an
essentially different position. The first of
these sums may be taken as an example.
£25,000 was remitted from this country to
Australia for investment on 21st May 1886,
that sum was repaid by the borrower in
Australia on 1st June 1891, and £25,000 was
remitted to this country by the Institution’s
representatives in Australia on 1st Febru-
ary 1898. During the period of nearly
seven years throughout which the £25,000
remained in Australia after it was repaid
by the borrower, and before the remittance

was made, it was, as I understand, immixed
with the funds of the Institution in Aus-
tralia, having been paid into its bank
account there. It is not stated in the case
that the £25,000 remitted to this country
on Ist February 1898 was in fact the £25,000
repaid by the borrower nearly seven years
before, and it appears to me that the state-
ments in the case do not require or warrant
the inference that it was so. In so far as
inference from the facts stated is admissible,
the natural and proper inference from the
known course of business seems to me to
be that the money remitted was theinterest
accruing from funds invested in Australia.
In some of the other cases the remittance
was made shortly after the repayment in
Australia by the borrower, the most favour-
able case for the Institution being that of
the £28,000 which was remitted to Australia
for investment on 14th November 1888, and
repaid by the borrower there on 14th Nov-
ember 1898, while £28,000 was remitted to
this country by the Institution’s representa-
tives there on 16th Noveinber 1898. Even
that sum, however, was immixed with the
funds of the Institution in Australia for
two days, and no information is given in
the case as to the state of the Institution’s
bank account in Awustralia, or as to the
other operations upon it at or about that
time. In particular, it is not stated in the
case that the £28,000 was in fact the amount
of the loan repaid on 14th November 1898,
and I am unable to find in the facts stated
in the case any sufficient ground for draw-
ing the inference that it was so.

With respect to the sums in the table
other than the £5000 already mentioned, 1
am of opinion, upon the statements in the
case, that the Commissioners were right in
drawing the inference that they were, and
in holding that they must be regarded as
interest arising from securities in Australia
received in this country during the year of
assessment, not as capital sums withdrawn
from investment in Australia and returned
to this country. The interest was not kept
separate from the other funds of the Insti-
tution in Australia, and so invested there
as to preserve its identity as interest, and
in the absence of evidence to the contrary
it appears to me that the drafts upon the
bank-account for the purpose of making
new investments should be presumed to
have been upon the capital of loans repaid,
the interest in natural course being for-
warded to this country. If, in terms of the
agreement with a borrower in Australia,
the interest on his loan had been remitted
by him to the Institution in this country,
it would not in my judgment have been
doubtful that it (the interest) was assessable
to income-tax here, and it does not appear
to me to make any difference that, for the
purposes of administration, the interest
was paid to representatives of the Institu-
tion in Australia, by them lodged in bank
there, and remittances, not proved to have
been repayments of capital, made to this
country. Further, I consider that money
which was truly interest would not for the
purposes of the present question cease to
possess the character of interest by being
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invested by the Institution for a time on
loan in Australia—on the contrary, I think
that if and when the money so invested
was repaid, remitted to, and received in
this country, it would be chargeable with
income-tax here, as it was in fact interest
of money invested in Australia.

The whole income of the Institution in
Australia has consisted, and still consists.
of interest arising from money invested
there, and this interest, whether brought
home or not, was, I understand, regularly
and properly included in the annual revenue
accounts of the Institution as part of its
income, and so far as received or accrued
up to 3lst December 1894, the date of the
last septennial investigation, was taken
into account as the surplus to be divided
amongst the members by way of bonus or
otherwise, while the interest received since
31st December 1894 will form part of the
surplus to be dealt with at the next investi-
gation.

I am not leaving out of view the case of
the Inland Revenue v. The Scottish Provi-
dent Institution, 23 R. 322, in which it was
held that where interest derived -from
colonial investments was not remitted to
this country, but was retained and re-
invested in Australia, the mere fact of its
being entered in the Institution’s accounts
did not constitute constructive remittance
to this country so as to render the interest
chargeable with duty underCase 4, Schedule
D, of the Income-Tax Act 1842, When,
however, the question is, whether particular
remittances, the real origin and character
of which as capital or interest are not
definitely established, should be regarded
as consisting of capital or of interest, the
fact that the amounts were entered in the
accounts of the Institution and treated as
income in this country may be admissible
evidence upon that question, It further
appears to me that under the circumstances
indefinite remittances to this country must
be presumed to consist of interest, not of
capital, so long as the amount of capital
remitted to Australia for investment still
remains invested there.

For these reasons I am of opinion that
the decision of the Commissioners is right
except as to the £5000.

LoRD ADAM concurred,

Lorp M‘LAREN—I also concur. I wish
to say that I do not think that the sum of
£5000 referred to in the concluding part of
Iv)zur Lordship’s opinion creates any em-

rrassment or any difficulty in dealing
with this ¢ase from the point of view of
principle, because if a colonial debtor
Ea,ys up his loan direct to the company in

his country that has lent him the money,
then he is only liable to pay income-tax
upon so much of the payment as consists
of interest, but he paysnothing on the sum
which he has remitted as capital. Now, in
the present case the sum remitted was only
£5000 out of a larger debt, amounting, I
think, to £70,000, and that was admitteg to
be a payment in reduction of capital, and
therefore it is not subject to duty. But
where a capitalist company, as in the pre-

sent case, has invested large sums for a
period of fifteen years in a colony, and has
an agent employed not only to receive
interest but also to receive the capital of
the investment when paid up, and to rein-
vest it, then if unappropriated remittances
are made to this country I think every
one would agree that they must be dealt
with according to the ordinary course of
business, and these remittances must be
presumed to be paid in the first place out of
interest, and in the second place out of
principal or capital. 1 think that rule
results from the fact that no prudent man
of business will encroach upon his capital
for investment when he has income unin-
vested lying at his disposal.

But then these sums were appropriated,
and the terms of the appropriation are a
little curious, because we have the follow-
ing statement in the case consisting of an
extract from a letter which is taken as a
sample, and the extract is this—‘“For your
guidance in dealing with the Inland
Revenue Department the above amount
represents proceeds of the draft for
£25,000 drawn by ” so and so, the intention
being to represent that this is capital or
the proceeds of payments to account of
capital and not to income. Now, I cannot
think that in a question between the Crown
and the subject the liability to duty is to be
determined by a representation of that kind
made by arrangement between the creditor
and his agent for the purpose of enabling
him or his agent to appropriate a payment
in such a manner as to avoid payment of
duty, the appropriation being contrary to
what one would expect in the ordinary
course of business. There may be cases, spe-
cial cases, like the one which we have dealt
with specially, and which are determined
by the facts of the particular transaction,
but [ think the sound principle is the one
announced in your Lordship’s opinion, that
the source of the fund remitted, in the
absence of evidence to the contrary, must
be determined according to the ordinary
course of business in dealing with unin-
vested funds.

LorD KINNEAR concurred.

The Court pronounced this interlocutor:—

“ Affirm the determination of the
Commissioners, except to the extent of
the tax upon £5000 remitted direct by
the borrowers’ solicitor in Australia to
the Institution in London in part re-
payment of a principal debt of £70,000:
Order repayment of the tax upon the
sum of , with interest thereon
at four per cent. per annum from the
date of payment until repaid,” &c.
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Counsel for the Respondent, the Sur-
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