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the particular circumstances of this case I
think it should be granted. I have come
to be of this opinion, because I am satis-
fied from the pleadings that the parties had
not their ideas focussed upon the point on
which this new evidence is desired, and in
particular that the position taken up by
the pursuer in his pleadings was not such
as to put the defenders in negligence in not
having made such inquiries as should have
brought to light the book in question. The
action is one of interdict directed against
road trustees, and founded on an alleged
interference with the lands occupied by the
pursuer by discharging on to them the sur-
face water from a public road. 1t is
answered that the trustees have astatutory
right to do so, and that they have always
done so. Mr Christie has argued that inas-
much as when you look at the statute
tabled in answer you there find an excep-
tion to the right in favour of lands being
the site of a house or garden, it is neces-
sary for the party pleading the statute to
exclude the exception. I do not think that
is so. Where a party tables a right under
a statute, and the provision in that statute
is qualified by an exception, it is for the
other party to show that he comes within
the exception. I am dealing here only
in popular language with the effect of these
pleadings. The parties here went to proof,
the proof was concluded, but was not tech-
nically closed, because a commission was
granted to examine two aged witnesses. It
was at this commission that for the first
time questions were asked which raised this
point as to the land in question having been
the site of a house or garden, and upon the
answers given by these witnesses the Sheriff
has practically decided the case. It was at
this point that the new document was dis-
covered. I think that in the circumstances
a fair case has been made out for allowing
the document to be put in. Upon what
terms this is to be allowed is another mat-
ter; I think that should be left over until
we hear the case. I am therefore forallow-
ing the admission of the document in ques-
tion along with the necessary evidence as
to its authenticity and reliability, reser-
ving the question of the expenses of this
note.

Lorp M‘LAREN—When this application
was made, I suggested that it came within
the scope of the principle of res noviter,
and though my suggestion was not accepted
by counsel, I think the principle is wide
enough to apply not only to the admission
of new facts, but to the admission of evi-
dence to meet a new point of contention
not previously raised in the case. Be that
as it may, this is a matter for the discre-
tion of the Court, and must be decided
upon the principles which are applicable
to res noviter. No doubt it would ve easier
to admit new evidence after proof was
closed but before argument. Here not only
has the proof been closed but debate and
judgment have followed, and it is a diffi-
cult case for the exercise of that discretion,
and one which I should not like to be
looked upon as a precedent. But still all

that is asked is that a document very
pertinent to the case should be admitted,
and I think the document should be ad-
mitted with of course that amount of
evidence which is necessary to prove the
document.

LorDp KINNEAR—I agreeswvith your Lord-
ship in the chair. I think the reasons
which your Lordship has given are suffi-
cient for the decision of this case. I there-
fore think that we may admit this docu-
ment, but I wish to reserve my opinion
as to any other question which has been
raised,

LorD PEARSON concurred.

The Court pronounced this interlocutor—

“The Lords having considered the
note for the appellants and heard
counsel for the parties, open up the
proof: Allow the defenders and appel-
lants to put in evidence the bound
volume of estate plans mentioned in
the note, and allow the defenders and
appellants a proof as to the authenticity
and reliability thereof, and to the pur-
suer a conjunct probation: Grant dili-
gence at the instance of both parties
for citing witnesses and havers: Ap-
%oint the proof to proceed before Lord

earson at such time and place as his
Lordship shall fix, reserving the ques-
tion of expenses.”

Counsel for the Pursuer (Respondent)—
J. R. Christie. Agents—Carment, Wed-
derburn, & Watson, W.S.

Counsel for the Defenders (Appellants)

—Macmillan. Agents—Bryson & Smart,
S.8.0.

Tuesday, February 2.

SECOND DIVISION.

THE EDINBURGH AMERICAN LAND
MORTGAGE COMPANY, LIMITED
v. CLELAND AND OTHERS.

Company — Scheme of Arrangement —
Debenture Holders — Company not in
Liquidation, and Able to Pay Creditors—
Alteration of Security for Debentures—
Opposition by a Minority—Joint Stock
Companies Arrangement Act 1870 (33 and
34 Vict. cap. 104), sec. 2—Companies Act
1900 (63 and 64 Vict. cap. 48), sec. 24—
Comg])%anies Act 1907 (7 Edw. VII, cap. 50),
sec. 38.

The Companies Act 1907, sec. 38, makes
applicable to companies not in course
of being wound up the Joint Stock
Companies Arrangement Act 1870,
which, by sec. 2, provides that where
any compromise or arrangement is
proposed between a company in course
of being wound up and its creditors
(or, under the Companies Act 1900, sec.
24, its members), the Court may order
a meeting of such creditors or class of
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creditors, and if a scheme of arrange- | The Joint-Stock Companies Arrange-

ment is approved by a majority in
number representing three-fourths in
value of those present in person or by
proxy at such meeting, and if such
scheme be sanctioned by the Court, it
shall be binding.

An investment company which under
its memorandum of association had
power to borrow to the extent of its
subscribed but uncalled and unpaid
capital, and had issued debenture stock
under an agreement with trustees,
terminable debentures, and deposit
receipts to that amount, proposed,
with the object of getting rid of the
liability on the company’s shares, 10
alterits borrowing power. It presented
a petition setting forth a proposed
scheme of arrangement whereby the
borrowing power of the company was to
be eighty per cent. of its issued capital
plus the amount of its reserve funds,
and craving the Court to order meet-
ings of the different classes of holders
of debentures and shares, and to
sanction the scheme if approved by
the necessary majorities at such meet-
ings. The scheme also contained ex-
teusive alterations on the company’s
powers of investment. The meetings
having been held and the scheme
approved thereat, a small minority of
the holders of debenture stock, and
also a small minority of the holders of
terminable debentures lodged answers
opposing it. They objected to the
alteration of their security, and main-
tained that there was no precedent for
forcing a minority to accept a scheme
which they considered to their detri-
ment, in the case, as here, of a very
successful company having, moreover,
power to pay off if it chose the object-
ing minority upon terms specified in
the deed of trust, that the reasons
which would induce the Court to
sanction a scheme of arrangement in
the case of a company being wound up
although it might be opposed by a
minority were inapplicable where the
company was successful and not being
wound up, and the scheme must there-
fore be judged upon other grounds, and
should in this case not be sanctioned.
The company having dropped the pro-
posal as to the alteration of its power
of investment, maintained that the
gnestion of solvency or insolvency of
the company was irrelevant, the Com-
panies Act 1907 having extended the
powers under the Joint Stock Com-
panies Arrangement Act 1870, sec. 2, to
all companies.

The Court sanctioned the scheme as
amended.

Per Lord Low — ‘“Notwithstanding,
however, the very large support that
was given to the scheme as originally
proposed, if it had not been for the
modifications which have been made, 1
should have thought the objections
stated here for the respondents very
formidable.”

ment Act 1870 (33 and 3¢ Vict. cap. 104)
enacts—Section 2—*“ Where any compro-
mise or arrangement shall be proposed be-
tween a company which is in the course
of being wound up, either voluntarily or
by or under the supervision of the Court
under the Companies Acts 1862 and 1867, or
either of them, and the creditors of such
company or any class of such creditors, it
shall be lawful for the Court, in addition
to any other of iis powers, on the applica-
tion in a summary way of any creditor or
the liquidator, to order that a meeting of
such creditors or class of creditors shall
be summoned in such manner as the Court
shall direct, and if a majority in number
represeuting three-fourths in value of such
creditors or class of creditors present either
in person or by proxy at such meeting
shall agree to any arrangerment or compro-
mise, such arrangement or compromise
shall, if sanctioned by an order of the
Court, be binding on all such creditors or
class of creditors, as the case may be, and
also on the liquidator and contributories
of the said company.”

The Companies Act 1900 (63 and 64 Vict.
cap. 48) enacts—Section 24 —*The provi-
sions of section 2 of the Joint-Stock Com-
panies Arrangement Act 1870 shall apply
not only as between the company and the
creditors or any class thereof, but as be-
tween the company and the members or
any class thereof.”

The Companies Act 1907 (7 Edw. V1I, cap.
50) enacts—Section 38—‘The Joint-Stock
Companies Arrangement Act 1870 shall
apply to a company which is not in the
course of being wound up, in like manner
as it applies to a company which is in the
course of being wound up, as if in that Act
refereuces to the Court having jurisdiction
to wind up the company were substituted
for references to the Court, and references
to the liquidator were omitted therefrcm,
and veferences to the company were substi-
tuted for references to contributories of
the company.”

On 18th December 1908 the Edinburgh
American Land Mortgage Company, Lim-
ited, presented a petition craving the Court
to order that separate meetings of (1)
holders of terminable debentures and de-
posit-receipts of the company, (2) holders
of debenture stock, (3) holders of prefer-
ence stock, (4) holders of ordinary shares,
£1 fully paid, and (5) holders of ordinary
shares of £5 each, £1 paid, be summoned
to copsider, and if so advised, to agree to
a scheme of arrangement therein set forth;
and if approved at such meetings by
majorities, of three-fourths in value, of the
persons present either in person or by
proxy, to pronounce an order sanctioning
such scheme of arrangement.

The company had been registered under
the Companies Acts 1862 and 1867 on 11th
September 1878, and the capital was £500,000
divided into 100,000 shares of £5 each.

The memorandum of association set forth
the objects of the company, infer alia—* 111
(1) The receiving of money by way of loan
not exceedingin amount such partof the sub-
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scribed capital as should at any time remain
uncalled and uupaid, including the creation
and issue of debentare stock and the grant-
ing of deposit-receipts, bonds, debentures,
debenture stock certificates, or other docu-
ments therefor to the lenders.. . . (2) The
lending of money and making advances of
mouey repayable withinterestatfixed tiiaes,
or by instalments, or by way of terminable
annuity or otherwise, upon the security of
heritable real estate situated in the United
States of America or in the Dominion of
Canada, and also the investing to the extent
of one-half of the subscribed paid-up capital,
and according o the discretion of the
directors, any reserved fund in aad upon
public funds, stocks, or first-class convert-
ible securities in Great Britain, United
States, or in the Dominion of Canada. (3)
The purchasing, acquiring, holding, trans-
ferring, selling, disposing of, and dealing in
all or any of Lhe mortgages and securities
on which the loans and advances by or on
behalf of the company are made, and all
or any of the lands and properties taken
in security of such loans and advances,
and the performing of all operations in
connection therewith.”

Debenture stock to the amount of
£144,770 was issued in terms of an agree-
ment dated 15th October 1895 between the
company and Sir James Alexander Russell,
Woodville, Edinburgh, and another, as trus-
tees for the debenture stockholders. The
agreement provided, inter alia—*‘Second,
The gross amount of debenture stock, and
of terminable debentures and deposit-
receipts, issued or to be issued by the com-
pany, shall at no time exceed the amount
which the company may borrow under
and in virtue of its memorandum and
articles of association: Declaring always
that the borrowing power of the company
shall not be extended or widened unless
by agreement with the trustees duly autho-
rised as provided in article 30th hereof. ...
Fifth, At Martinmas 1905, or at any time
thereafter, the company shall have right to
redeem the debenture stock of the first
issue, or any part thereof, on giving not
less than six calendar months’ notice to the
holders thereof, at the price of £105 for
every £100 of stock. In the event of the
company exercising the option to redeem
part only of an issue of debenture stock, it
shall do so by determining the stock to be
redeemed by drawings to be made to the
satisfaction of the trasrees. ., Sixth,
That in any of the following events, viz.:
(1) If an order shall be made by a court of
competent jurisdiction for winding-up the
company ; or (2) if an effective resolution
be passed by the shareholders for winding-
up the company ; or (3) if default be made
for one calendar month in payment of the
interest on the debenture stock, or any
part thereof, and if the debenture stock-
holders in meeting assembled, as herein-
after provided, shall, after the expiry of
said period, and while such default con-
tinues, resolve to call up such debenture
stock, then, and in any of these events, the
nominal amount of the debenture stock
registered in the name of each debenture

stockholder will forthwith become pay-
able, with the interest thereof until paid,
but save as aforesaid the principal sam of
such debenture stock shall not be repayable
by the company, nor shall it be called up or
be demmandable by the holders thereof. . . .
Twenty-first, These presents are entered
into by the trustees as representing the
debenture stockholders, and the obligations
undertaken by the company under these
presents =hall accordingly be enfurceable,
not only in name of and at theinstance of
the trustees, but unless otherwise provided
at the instance of each individual deben-
ture stockholder so far as regards his
own individual interest, and in particu-
lar and without prejudice to the said
generality each and every debenture-
stockholder shall be entitled to enforce
periodical payment of the interest due to
him, and also of the principal amount of
the stock held by him in all or any of the
events mentioned in article sixth. . . .
Thirtieth, These presents may at any time
be added to, cancelled, or modified by a
supplementary agreement or agreements
to be executed by the comwpany and the
trustees, the latter being first authorised to
execute the same by a resolution of the
stockholders passed by a majority of not
less than three-fourths of the debenture
stockholders present in person or by proxy
at a meeting specially convened to con-
sider such resolution. ., . .”

The petition set forth—‘ By the Edin-
burgh American Land Mortgage Company,
Limited Act 1897, the directors were autho-
rised, inter alia, from time to time, by
resolution, to offer to the holders of the
ordinary shares or their nominees the
option of paying up an aggregate specified
amount in advance of calls on such shares,
and to accept the amount so paid in pur-
suance of such option, and to convert same
into preference stock to be issued rateably
to the said holders or their nominees, pay-
ing up such amounts according to the
amounts paid by them respectively, and
carrying a cumulative preferential dividend
at the rate and from the date specified in
such resolution, and to be held subject to
such conditions, if any, as should be speci-
fied in the said resolution, and the nominal
amount of each such ordinary share should
be reduced by a sum equal to the amount
so paid thereon.

“The directors, in exercise of such power,
have, from time to time, given the share-
holders the opportunity of paying up the
£4 per share uncalled capital upon their
shares, such amount, when paid, being con-
verted into cumulative preference stock
carrying dividend at the rate of 4} per cent.
The holdersof 7450 shares have availed them-
selves of such offers, and in terms of said
Act the shares when so paid up have been
divided into 7450 shares of £1 fully paid,
and the £4 per share has been converted
into £29,800 4} per cent. cumulative pre-
ference stock.

“The i-sued capital of the company now
amounts to 67,550 shares of £5 each, £1
paid, 7450 shares of £1 each, fully paid,
and £29,800 41 cuwmulative preference
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stock, amounting in all to £375,000, of which
£270,200 is still uncalled. . . .

““The memorandum of association limits
the borrowing power to such part of the
subscribed capital as shall at any time
remain unpaid and uncalled, and conse-
quently at the present moment the borrow-
ing power amounts to the sum of £270,200.
The directors have availed themselves of
this power to the extent of £270,200, the
sum of £125,430 being borrowed upon ter-
minal debeutures and deposit-receipts, and
the sum of £144,770 by the issue of deben-
ture stock.

“The company has proved very success-
ful, and dividends varying from 5 per cent.
to 72 per cen:, have been paid regularly.

“The company has accumulated areserve
fund, which now amounts to the sum of
£37,000, and vari us sums have also from
time to time been set aside as a special
reserve fund for the purpose of meeting
the expenses of the rearrangement of the
capial as after proposed. This special
reserve fund now amounts to £10,500.

“ For some time past there has been a
strong feeling on the part of many share-
holders of the company that the existence
of the liability upon the shares was detri-
mental to their interests, and also that if
the uncalled capital were to be paid up
the borrowing po wer of the company should
be altered and the company’s powers of
investment ¢xtended. . . .”

The scneme of arrangement set forth,
with certain alterations (printed in italics)
subsequently suggested, was: — 1. That
the borrowing power of the company be
increased to eighty per cent. of the amount
of the issued capital of the company for
the time being, plus the amount of the
Reserve Funds at the time of borrowing, and
that for this purpose the objects of the com-
pany be altered by deleting from sub-sec-
tion (1) of section 1II of the memorandum
of association of the company the words
‘not exceeding in amount such part of the
subscribed capital as shall at any time
remain uncalled and unpaid,” and snbstitut-
ing therofor the words °‘not exceeding
eighty per cent. of the nominal amount
of the issued capital for the time being,
plus the amount of the Reserve Funds at
the time of borrowing.”

«2. That the objects of the company also
be altered to the following effect:—(1) By
deleting the following words in sub-section
{2) of section IIT of the memorandum of
association, viz.—‘And also the inves'ing
to the extent of one-half of the subscribed
paid-up capital, and according to the dis-
cretion of the directors, any reserved fund
in and upon public funds, stocks, or first-
class convertible securities in Great Britain,
the United States of America, or in the
Dominion of Canada,’” and_substituting
therefor the following words—‘And the
purchasing, investing in or upon, or other-
wise aequiring, holding, selling, pledging,
charging, disposing of, and dealing in all or
any of the securities or investments follow-
ing, wvidelicet—bonds, mortgages, deben-
tures, debenture stock, scrip, assets, obliga-

tions or securities, and the shares or stocks,
preference, ordinary or deferred, and
whether fully paid-up or not, of any com-
pany, person, firm, corporation or trust
carrying on, or formed to carry on, business
in the United Kingdom of Great Britain and
Ireland, or India, or any British colony or
dependency, or in the United States of
America. or any foreign country or state,
or in the shares, stocks, bonds, debentures,
obligations, scrip, or securi.ies of any Bri-
tish, colonial, or foreign Government or
authority, supreme, municipal, local or
otherwise.” (2) By inserting after sub-sec-
tion (2) of section ILII of the memorandum of
association the following section to be num-
bered sub-section 2a—¢The purchasing or
otherwise acquiring the whole or any part
of the goodwill, business, property, and
assets, and undertaking the liabilities of any
person or company carrying on any busi-
ness which this company may legally carry
on, or possessed of property suitable for the
purpose of this company, and the paying
for same in cash or in bounds, debentures,
debenture stock, or other acknowledgments
of debt or stock or shares of the company,
or partly in each of such modes.’

“3. That in respect of the increase of the
borrowing power the holders of debenture
stock should be paid a bonus in cash out
of the sp-cial reserve fund at the rate of
£2, 10s. for every £100 of stock held by
them.

“4, That in respect of said increase of
the borrowing power the interest presently
payable on the outstanding terminable
debentures and deposits of the company be
increased by one-quarter of 1 per cent. per
annum, from 11th November 1908 till the
respective dates of maturity of such deben-
tures and deposits. . . ... ..

“7. That the directors be authorised to
assent to any modification or alteration of
this scheme, or to any conditions which the
Court may think fit to approve or impose,
and on the scheme being approved, with or
without modification, to enter into all such
deeds,and to take all stepsrequisite with the
view of having same carried fully into effect.

8. That the sanction of the Court to this
scheme shall be sufficient authority to the
company, and the trustees, under an agree-
ment, dated 15th October 1895, between the
company of the first part, and Sir James
Alexander Russell of Woodville, Edin-
burgh, and Graham Gilbert Watson,
Writer to the Signet, Edinburgh, as trus-
tees therein mentioned, of the second part,
to enter into a supplementary agreement,
modifying the said agreement to the effect
of extending or widening the borrowing
power of the company as provided in this
scheme.”

On 18th December 1908 the Court pro-
nounced an interlocutor ordering meetings
of the various classes of share, stock, and
debenture holders, as specified in the peti-
tion, to be held on 8th January 1909, and
appointing Gilbert Graham Watson, the
chairman of the company, to preside at the
meetings and to report the result to the
Court.
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On January 9th 1909 Mr Watson re-
ported, inter alia, that at each of the said
meetings the scheme of arrangement was
submitted, and at each of the said meet-
ings the following resolution was sub-
mitted :—* That the scheme of arrangement
dated 17th December 1908 submitted to this
meeting with the following modifications
[v. portions in italics, supral, viz.—By
inserting after the word ‘to” occurring
on the first line of clause I of the scheme
the words ‘eighty per cent. of’; by in-
serting after the word ‘being’ occur-
ring on the second line of said clause the
words ‘plus the amount of the reserve
funds at the time of borrowing’; by insert-
ing after the word ‘exceeding’ occurring
on the second last line of sald clause the
words ‘eighty per cent. of’; and by adding
at the end of said clause the words ‘plus
the amount of the reserve funds at the time
of borrowing,” ... be and the same is
hereby approved and agreed to, and the
board of directors be and is hereby re-
quested to take all necessary steps to ob-
tain the sanction of the Court of Session to
the scheme with the said wmodifications,
and any further modification, alteration,
or addition which the Court may think fit
to approve or impose, and a.fter'wards to
carry out and give effect to the said scheme
as sanctioned:” that at the meeting of
holders of debentures and deposit-receipts,
the voters in favour of the scheme present
in person or by proxy numbered 108, repre-
senting 460,474, 7s.9d. in value, and those
against numbered eleven, representing
£5144, 17s. 4d. in value; that at the meet-
ing of holders of debenturestock the voters
in favour of the scheme present in person
or by proxy numbered e:ghty-eight, repre-
senting £68,174, 14s.10d. in value, and those
against numbered thirty-two, representing
£15,985 in value; that at the wmeeting of
holders of preference stock forty were pre-
sent in person or by proxy representing
£17,660 in value, and were all in favour;
that at the m -eting of holders of ordinary
shares of £1 fully paid, thirty-eight were
present in person or by proxy representing
5743 shares, and wer~ all in favour; and
that at the meeting of holders of ordinary
shares of £5 each, £1 paid, 101 were pre-
s-nt in person or by proxy representing
47446 shares, and were all in favour.

On January 21st 1909 ar swers to the peti.
tion were lodged by (1) Mrs Sophia Lang
Cleland and others, hol iers of debenture
staock ' o the amount of £10,574, 4s. 3d. ; and
(2) Patrick Edward Campbell and others,
holders of terminable debentures amount-
ing to £7894, 17s. 4d., and maturing at
various dates between 15th May 1909 and
15th May 1913.

The respondents averred — ‘(Ans. 3)
Under the company’s memorandum and its
Act of 1897, its power of borrowing was
limited to the amount of its subscribed
capital so far as uncalled and unpaid. On
the other hand, its power of investment
was confined to lending money on the
security of heritable real estate situsted in
the United States of America or in the
Dominion of Caunada—the only exception

being that to the extent of one-half of the
subscribed dpaid-up capital and of its re-
served fund it might invest ‘in and upon
public funds, stocks, or first-class convert-
ible securities in Great Britain, the United
States of America, or in the Dominion of
Canada.” The other and minor objects of
the company were not of such a nature
that they could result to any material ex-
tent in increasing the company’s indebted-
ness. (Ans. 4) The position thus substan-
tially was that the company could have
no creditors except the persons leunding
money to it, and that as against their
claims the company held either loans
secured over heritable estate in the United
States of America or Dominion of Canada,
or cash to at least the full amount of these
creditors’ claims; while the creditorshad as
additional security—(1) the uncalled capital
of the company to an amount at least equal
to the full amount of their claims; and (2)
such investments of a high class as the
company might select for one-half of its

aid-up capital and for its reserved fund.

he respondents, therefore, were satistied
that the security for their loans to the
company was of the most solid and un-
doubted character, and they made their
loans to the company in the full and justi-
fiable expectation that said security for
their loans would not be impaired. . . .
(Ans. 6) Under the scheme now proposed
the security of the respondents for their
loans to the company would be materially
altered in character, and in the opinion of
the respondents most seriously impaired.
The alteration consists not only 'in in-
creasing the company’s borrowing powers,
and thus of necessity diminishing the
re~poundents’ security, but in entirely
changing the nature of the company’s
investments and business. Under the pro-
po-ed scheme the company, instead of
being limited to lendirg on heritable secu-
rity in the United States or Canada, and
investing a small part of its assets in the
high class of securities already described,
would be entitled to lend its whol« assets
wirthout any security whatever to any com-
pany, person, firm, corporation or trust
resident or carrying on business of any
description in any part of the world. It
would further be entitled to invest its
whole assets in the ordinary or even de-
ferred shares, ‘whether fully paid-up or
not,” of any such company, firm, corpora-
tion, or trust. The value of the company’s
assets might thus be enormously dimin-
ished, and the extent of its obligations
indefinitely increased. (Ans, 7) The resulg
of such alterations would be all the more
serious to the respondents, as they hold no
special security from the company, but are
simply unsecured creditors. The respon-
dents would never have taken the deben-
ture stock or debentures of a company
with such objects as the petitioners now
propose to have. In these circumstances
it would be inequitable that the respon-
dents should be compelled to co tinue
creditors of the company if its conditions
were so materially altered as it would be
by the proposed scheme. . . . (Ans, ) The
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respondents further maintain that the
petition is incompetent, and ought to be
dismissed for the following among other
reasons:— . . . (¢} because the amended
scheme now proposed is materially differ-
ent from that which the meetings were
called to consider, and may in certain events
atfect the debenture holders more injuri-
ously; (d) because no meeting of the hol-
ders of debenture stock has been specially
convened to consider a resolution to autho-
rise the trustees to modify in the manner
now proposed said agreement under which
said stock was issued, and the proposed
alteration of the company’'s borrowing
powers would therefore be in direct breach
of said agreement. ... .

The petitioners lodged replies to the
answers, in which they expressed their
willingness that the powers of investment
should remain unaltered, and that the
scheme be modified by deleting clause 2,
and craved the sanction of the Court
to this modification.

The replies further stated—*6and 7 . . .
{2) The main purpose of the scheme is to
get rid of the liability presently attaching
to the ordinary shares. Incidentally to
this end it is necessary to alter the borrow-
ing powers of the company, at present
limited to the amount of the uncalled
capital; and the scheme as passed provides
that said borrowing powers should be
limited to 80 per cent. of the amount of the
issued capital of the company for the time
being, plus the amount of the reserve funds
at the time of borrowing., When the
debenture stock was issued the capital of
the company was £361,925, and the borrow-
ing power of the company was £288,000,
equal to 80 per cent. of the issued capital,
Under the scheme it will be £300,000, and
£47,500 of reserve, equal to 80 per cent. of
the issued capital, plus the amouut of the
reserve funds, at present amounting to
£47,500. The petitionerssubmit that capital
paid up and invested as assets of the com-
pany is, as a security, more reliable than
capital still remaining uncalled in the hands
of the shareholders, and for the slight
increase in the amount of the borrowing
powers, the sum to be paid to the stock-
holders and the additional interest to be
given to the holders of debentures is a full
and sufficient consideration for any altera-
tion in the security. 9. ... (¢) The peti-
tioners refer to the terms of the notice
calling the statutory meetings, and also to
the forms of proxy as approved by the
Clerk of Court, from which 1t is plain that
modification of the scheme was contem-
plated and authorised. The said modifica-
tions in place of being prejudicial are in
fact in the interests of the holders of
debentures and debenture stock. (d) The
petitioners refer to the said agreement,
which is produced herewith.”

Argued for the respondents —(1) The
scheme proposed involved the acceptance By
the respondents of a security different from
that which they contracted for. There
was no authority for forcing a minority of
creditors to accept a security different from

that which they had contracted for if the
company was able to pay all its creditors in
full. Where a company was in liquidation
the position was entirely different, and the
reasons which would influence the Court to
sanction the scheme were different. The
chief reason, of course, then was that the
minority of creditors must agree to a sacri-
fice in order to save something from the
wreck. That reason did not exist here.
The Companies Act 1907 (7 Edw. VI, c. 50)
sec. 38, might have made arrangements
possible where a company was not in
liguidation, but it did not follow that such
arrangements should be approved wherever
they would have been approved in the case
of a company in liquidation. It did not
matter whether the alteration in the secur-
ity prejudiced the creditors or not, but the
respondents would in fact be prejudiced
by the scheme. The security which they
contracted for consisted of the invest-
ments of the company in a limited class
of security, the reserve fund and the
uncalled capital, while under the scheme
their security might be entirely invest-
ments in American land. The case of
Gillies v. Dawson, February 4, 1893, 20 R.
1119, relied on by the petitioners, had no
application to the case of a company which
was able 10 pay all its creditors in full. (2)
Further the scheme could not be sanctioned
without violating the agreement with the
trustees for the debenture stock holders.
That agreement contemplated only altera-
tion in the borrowing power within the
memorandum of associaiion and not altera-
tion of the memorandum. Besides the
terms of section 30 of the agreemeut had
not been complied with, because the meet-
ing was not summoned to consider a
resolution authorising the trustees to alter
the agreement. The agreement could not
be affected by superveuient legislation, and
the Cowpanies Act 1907, therefore, did
not apply. There was no good reason why
the scheme should be sanctioned, because
the alteration might be effecied by paying
out those creditors who did not agree to
the alteration of their security. In any
event, this scheme being different from the
scheme the meetings were called to con-
sider, should not be sanctioned.

Argued for the petitioners— (1) The pur-
pose of the Companies Act 1907 was to
extend to all companies the benefit of
provisions formerly available only to
companies in liquidation. The question
of solvency or insolvency was irrelevant,
for the Act of 1907 merely removed the
necessity for goinginto liquidation in order
to carry out a scheme of arrang.ment,
Prior to the Act any company could effect
that by going into ligquidation. In con-
sidering whether a scheme ought to be
sanctioned the Court would keep in view
{a) whether thestatutory requirements had
been complied with; (b) whether the class
of creditors summoned to the meeting were
fairly represented by those who attended,
and whether the majority were acting bona
Jide in the interests of the class whom they
represented ; and (¢) whether the proposed
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scheme was such as a man of business
would reasonably approve—in re dlabama,
New Orleans, d&¢c., Railway Campany,
[1891] 1 Ch. 213; Gillies v. Dawson, cit. The
only question here could be whether the
scheme were such as a business man would
reasonably approve, and it was submitted
thasit was. It had been approved by a large
majority of all the parties interested in the
success of the company. It was no answer
that a minority of creditors would thus
be forced to accept a secarity of which
they did not approve—in re Alabama, New
Orleans, &ec., Railway Company, cit. ;
Liquidator of the Melville Coal Company
v. Clark, July 2,1904, 6 F. 913, 41 S.L.R. 715.
(2) The meeting of debenture stockholders
had been called for the é)nrpnse of cou-
sidering the scheme, and that involved
the authorisation of the trustees to amend
the agreement so as to give effect to the
scheme. The agreement had therefore
been complied with, assumming that it was
necessary for the petitioners to do so.
The possibility of modification of the
scheme was referred to in the scheme
itself and in the notices and proxies, and
was therefore brought to the notice of the
parties interested.

Lorp Low—In this case I think all the
statutory requirements have been fully
complied with, so we have no difficulty
upon that ground. In the next place, it
is important to notice that the scheme
which the Court is asked to sanction, even
as originally prop sed, received the ap-
proval of all classes interested inthe affairs
of the company. These classes were the
holders of terminable debentures and de-
posit - receipts, the holders of debenture
stock, the holders of preference stock, and
the holders of two classes of ordinary
shares. There was no objection to the
scheme at all except upon the part of the
holders of terminable debentures and de-
benture stock, and the number of objectors,
and +he amount of stock held by them was
comparatively small., I observe from the
report of the meeting that the holders of
terminable debentures and deposit-receipts
who voted in favour of the scheme were
108 in number, whereas there were only
eleven who voted against the scheme, and
these represented only a little over £5000,
while those voting in favour of it repre-
sented over £60,000. In like manner the
holders of debenture stock who voted in
favour of the scheme numbered 88 and
represented £68,174, and those who voted
against were 32 in number and represented
£15,985, so that the majority in favour
of the scheme was much larger than that
required by the statute. Further, I see no
reason to doubt that the interests of the
debenture-holders were properly and fairly
represented,

Notwithstanding, however, the very large
support that was given to the scheme as
originally proposed, if it had not been for
the modifications which have been made
Ishould have thought the objections stated
for the respondents here very formidable,
but I think the modifications which the

company have now made havé’removed all
the serious objections to the scheme, Its
true object was to get rid of the large
uncalled liability attaching to the shares,
and by the mod.ficitions which the com-
pany have made upon the original scheme
there is just as little alteration made upon
the position of the debencure-holders as
is consistent with havi g the capital called
up instead of four-fifths of it being un-
called. I am satisfied that the security for
the debentures will not be prejudiced, while
as the proposal is one which is likely to
be for the benefit of the company, 1v is
incidentally in favour of the debenture-
holders. I have no doubt that it is a pro-
posal which (to take the test which was laid
down in the Alabama case, [1891] 1 Ch.
213) a reasonable business man might be
expected to approve of,

Accordingly I think that your Lordships
ought to sanction the scheme as amended.

LorD ARDWALL —[ am of the same
opinion. Sufficient majorities have been
secured in terms of the Acts, and I amn not
much impressed with the difficulty said to
arise upon the trust deed, because there a
three-fourths majority in value is all that
is required, while with regard to the pro-
vision that a meeting is to be called ex-
pressly for the purpose when alterations
are to be made in the relations of holders
of debenture stock to the company, I think
that has been sufficiently, complied with.
It seemis to me that that isveally a frivolous
objection—to say that a separate meeting
should be called for cousidering each
separate resolution of a proposed recon-
straction scheme seems absurd.

Cowming to the real question here, there
is no doubt that it is, as Mr Stewart said,
very much matter of opinion whether the
debenture holders have better security
with the uncalled capital for which share-
holders of unknown solveucy are liable, or
with the same amount actually invested in
mortgages or other similar securities. I do
not think the one being substitu:ed for the
other can be viewed as & change really
detrimental to the interests of the debenture
holders. Then again, there is undoubtedly
an increase in the borrowing powers of
the company, but I think that is fdirly met
by the proposal to give the debenture
holders the proposed bonus of fifty shillings
p-r cent. and the holders of terminable
debentures a quarter percent. more interest.
Then we have the increased powers of
investment, which I donot think can injure
the debenture holders to any extent.” A
few of the debenture holders compearing in
this process seem to think that they are in
an adverse position to the shareholders of
the company. Now of course it is the
shareholders—the ordinary and preference
shareholders—of the company on whom
any detriment will first fall in case of nis-
fortune happening to this company, and to
suggest that this is a scheme propounded
by the shareholders which will injure or
mway injure or is intended to injure the
company, and through it the holders of
debentures and debenture stock, is to talk
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something very like nonsense, because the
shareholders are the very persons who will
first sutfer if the company is injured in any
way. I suppose tue real origin of the
respondents’ position is, as Mr Hunter
seemed to indicate in his closing remarks,
that these debenture holders wished to be
paid out at 103 per cent. Now [ do not
think that is a very legitimate object. It
is in the option of the company to pay off
these debentures at that figure, but 1 do not
see why the Court should impose on the
company as a whole an obligaiion to do so
as a condition of sanctioning this scheme.
As amended, it is, I think, a scheme that
ought to be approved of.

LorD Dunxbpas—I also think that the
scheme as now amended is one that we
ought to sanction, and I do not desire to
say anything more.

The LorbD JusTICE-CLERK was absenf.

The Court sanctioned the scheme as
amended at the bar by the deletion of
clause 2 thereof. .

Counsel for the Petitioners — Graham
Stewart, K.C. —Lord Kinross. Agents--
Guild & Shepherd, W.S.

Counsel for the Respondents—Hunter,
K.C.—Chree. Agents—Gordon, Falconer,
& Fairweather, W.S.—Cadell, Wilson, &
Morton, W.S.—Graham, Johnston, & Flem-
ing, W.S.—Robert Lawson, W.S.

Thursday, Feoruary 4.

SECOND DIVISION.
(SINGLE BiLLs.)

NORTH BRITISH RAILWAY
COMPANY ». BUDHILL COAL AND
SANDSTONE COMPANY.

(Reported ante November 24, 1908,
46 S.L.R. 178.)

Eupenses —-Appeal to House of Lords —
Appeal Lodged but Petition not Presented
or Order for Service Made — Decree
Granted under Caution for Repetition.

Defenders who had been successful
both in the Outer and in the Inner
Houses, and found entitled to ex-
penses, moved for approval of the Audi-
tor’s report and for decree in name of
the agents disbursers. Prior to the
motion the pursuers had appealed to the
House of Lords, but owing to the House
being in vacatiod their petition of |
appeal bad not been presented, nor had
an order for service been pronounced.

The Court granted the decree craved
subject to caution being found for re-
petition in the event of the appellants
succeeding, or the House pronouncing
any order disentitling them to the ex-
penses in question.

The case is reported ante ut supra.

On 14th December 1906 the North British
Railway Company brought anactionagainst
the Budhill Coal and Sandstone Cowpany
concluding, inter alia, for declarator ithat
the defenders had no right to remove the
sandstone from certain lands belonging to
the pursurrs, On 22nd June 1907 the Lord
Ordinary (DuNDAs) dismissed the action
and found the defenders entitled to ex-
penses. The pursuers reclaimed to the
Secound Division, who on 24th November
1908 adhered and found the defenders en-
titled to additional expenses.

Afier the defenders’ account of expenses
had been remitted to the Auditor, but prior
toapproval of his report, the pursuers lodged
a petition of appeal to the House of Lords.
On 4th February 1909 the defenders moved
for approval of the Auditor’s report and
for decree for the taxed amount of ex-
penses in name of the agents disbursers.
At that date, owing 1o the House of Lords
being in vacation, the petition of appeal
had not been presented, nor had any order
for service been pronounced. Theeursuers
opposed the motion.

Argued for pursuers—As the case was
under appeal to the House of Lords, decree
for expenses should not be granted at
present. In any event such decree should
only be granted on caution being fouud for
repetition in the event of the appeal being
successful. i

Argued for defenders—As the case was
not removed from the Court of Session,
until the petition of appeal was presented
and an order for service pronounced in the
House of Lords, execution could not be
stayed, and the defenders were entitled to
the decree craved. The mere lodging of the
petition did not remove the case from the
Court of Session — Edinburgh Northern
Tramways Company v. Mann, October 16,
1891, 19 R. 24, 29 S.L.R. 51.

Lorp JUSTICE-CLERK—A matter of this
kind is of course entirely in the discretion
of the Court. The difficulty in this case
arises from vhe fact that the petition of
appeal has been lodged but has not been
presented, and no order for service has been
pronounced owing to the House of Lords
being in vacation. Exercising our discre-
tion, I think the right course is to give the
decree asked for by the defenders, subject
to caution being found for repetition in the
eveht of the judgment being reversed, or
any other order being pronouuced by the
House of Lords which would have the effect
of disentitling the defenders to these ex-
penses,

Lorp Low, LorRD ARDWALL, and LORD
DunbpAs concurred.

The Court pronounced this interlocutor—

“The Lords approve of the Auditor’s
report on the deienders’ account of ex-
penses: Ordain the pursuers to make
payment to the defenders of the sum of
nine bhundred and ninety-five pounds
four shillings and sixpence (£995, 4s. 6d.)
sterling, the taxed amount thereof, but
that only on caution being found to the



