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John Cuninghame of Enterkine, - - Appellant;
The Hon. Katherine Hamilton, Reli£t of 

Wm. Cuninghame of Enterkine, the 
Appellant’s Mother, - Refponclent.

8th June 1717.

TVtfe/'.— 1The tenor of a loft deed of remuneration to a wife over certain lands, 
for part of her jointure fecured upon other lands renounced by her, found to 
be proved by an inftrument of fafine ; a deed in which the remuneratory 
deed was recited, and a /lender proof by witnefles:

]t was not necefiary to prove the c a / u s  a m tffio n is  in this cafe i 
T h e defender having claimed a proof that his mother, the purfuer, in his" 

minority, had intromifiion with all his father's deeds and writings, the fame 
is refufed.

p) Y  the marriage contra£l between the appellant’s father William 
"  Cuninghame and the refpondent, in December 1676, John 
Cuninghame of Enterkine, the appellant’s grandfather, in confi- 
deration of the faid marriage and of 777/. fterling, the refpon- 
dent’s portion, did fettle upon her a life-rent of 275/. fterling, 
payable out of the barony of Monktoun and other lands, in which 
fhe was duly infeft.

About feven years after the marriage it became neceflary to fell 
the faid lands of Monktoun, and on the n th  of October 1683, 
the refpondent joined in a deed with her hufband, legally ratified 
by her, to re-eonvey the faid lands to the grandfather. But fhe re­
tained a life-rent of 100/. iffuing out of other lands fettled for that 
purpofe by her marriage contrail.

The refpondent ftates, that in confequence of her renouncing 
her intereft in the lands of Monktoun, the appellant’s father did, 
in recompence and remuneration of the lands fo renounced, exe­
cute a deed, fettling upon the refpondent the lands of Enterkine 
and others in life-rent; and that upon this deed flie was duly 
infeft, on the 21ft 0£lober 1683, and the fafine recorded the 
20th of November thereafter : That after her hufband’s death in 
1690, fhe entered to pofieffion of the lands of Enterkine, and 
continued without interruption in the fame 5 but having loft the 
remuneratory deed the appellant queftioned her right, and fhe, 
in December 17 11, commenced an action for proving the tenor 
of the loft deed, before the Court of Seflion againft the ap­
pellant.

The appellant at firft infilled that the refpondent fhould prove 
the ca/us ami/fionis of the deed, and he himfelf craved a proof 
that the refpondent had had a total intromifiion, with his father’s 
title-deeds after his death, before proceeding to a proof of the 
tenor: But the Court, on the 13th of February 1712, allowed 
the refpondent to proceed in her adlion. Accordingly, fhe infilled 
upon feveral adminicles or vouchers to prove the tenor of the* 
deed j Thefe were, xft. The probability that the refpondent fhould
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be fecured in lands equivalent to thofe (he had renounced. 2d. An 
jnftrument of fafine in favour of the appellant, dated the 21ft of 
O&ober 1683, bearing that in purfuanceof a deed then delivered 
to the notary by the appellant’s father, and read in prefence of 
the witneffes, fafine was made and given to the refpondent of the 
feveral lands in queftion. A  difpofition, dated the 1 ith of Auguft 
1683, figned by the appellant’s grandfather and father, in which 
the whole eftate was conveyed to the latter, in three feveral parts 
of which was a refervation of the refpondent’s life-rent in the 
lands now claimed. And laftly, She examined two witnefles, 
the import of whofe depofitions fhe dates to be, id , Colin Camp­
bell fwears, he faw a life-rent deed granted to the refpondent out 
of her hufband’s eftate, but cannot remember the particular lands, 
being at 28 years didance, only that the lands of Enterkine and 
fome other lands were mentioned in that deed ; (the'refpon­
dent had no right to thefe lands by her marriage fcttlement). The 
other, Mr. Baillie of Lamingtoun, when he figned as a witnefs 
to the refpondent’s renunciation, was affured by the appellant’s 
father, that the refpondent was fecured in the equivalent of what 
fhe had renounced.
- After a hearing of the caufe, the Court, on the 18th of June 
1713 . <f found the tenor of the remuneratory or compenfatory 
€C right and difpofition libelled or granted by the faid William 

Cuninghamd of Enterkine, with the confent of John Cun- 
<c inghame of Enterkine, his father, to and in favour of the 
“  refpondent, of the date and contents particularly above- 
u  mentioned, made up and proved, and therefore decerned and 
4i declared the faid deed to be a fufficient and valid evident, 

and of as great force and effedt as if the faid remuneratory 
4i deed itfelf were yet extant, and not omitted and loft caju for- 
<c tuitoP ' The appellant reclaimed two feveral times again ft this 
interlocutor, but the Court adhered to the fame.

The appeal was brought from c< an interlocutor of the Lords of 
Seflion of the 18th. day of June 1713 , and the affirmances 

4t thereof.”

Heads of the Appellant's Argument.
When this adtion was firft commenced, the Court did refufe 

the appellant the benefit of proving that the refpondent had a 
total intromiffion, with his father’s whole writs and evidents when 
he the appellant was under age. This probation, if it had been 
allowed, might in all probability have cleared this affair.

The law of Scotland, and the conftant pradlice of the Court
___ — &

of Stffion, require that when iffue is joined and no proof made 
of the cafus amiffioms, the adlion is to be difmiffed ; yet the Court 
allowed the reipondent to proceed in her adlion without proving 
the cafus am'ijfomsy and to proceed in the proof of the other parts 
of her libel.

The refpondent has proved nothing of the other parts of her 
adlion by the adminicles or vouchers fhe brought $nto the court 
below \ for
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xft. The conveyance by the appellant’s grand father can 
be no voucher. This conveyance contains nothing of the fub­
ftance of the deed pretended [to be loft, only the additional 
lands claimed by the refpondent are in the deed, partly interlined 
and partly written on the margin thereof, not fubfcribed ; nor are 
they written with the fame hand or ink with the reft of the con­
veyance, as evidently appears by infpedtion. Such interlineations 
and unfubfcribed margins are by the law of Scotland entirely null 
and void, as appears by the a£t of parliament 1681. c. 5. wherein 168 
it is ftatuted, “  That all writs to be fubfcribed hereafter, wherein 
u  the writer and witnefles are not defigned, (hall be null.”  But 
neither the writer of this interlineation and unfubfcribed margin, 
or who were witnefles thereto, are defigned in this conveyance of 
16th Auguft 1683.

Nor does the interlined conveyance recite the fubftance of the 
faid loft deed, or any claufe of i t : It mentions, too, that the deed 
pretended to be loft was of the fame date with the faid con­
veyance; yet by the oath of William Baillie, the refpondent’s 
own witnefs, it appears that he was a witnefs to the faid con­
veyance the 16th of Auguft 1683, but depones that at that time 
there was only a deed to be done in favour of the refpondenr. And 
further, though the faid conveyance mentions alfo in the body 
thereof, that the refpondent’s renunciation of Monktoun is like- 
wife of the fame date with the deed ; yet notwithstanding the 
renunciation proves itfelf to have been made two months after the 
date of the faid conveyance, viz. on the n th  of October 1683.

2d. Neither can the refpondent’s infeftment be admitted as a 
voucher of the fubftance and reality of the deed pretended to be 
loft, becaufe it is not a notary’s bufmefs to enquire into the fub­
ftance or verity of deeds, for he can infeft perfons at any diftance 
of time after figning, without making any enquiry whether the j 
deed be true or falfe. But it is evident from the faid inftrument 
of fafine that there was no fuch deed as pretended by the refpon­
dent, and that the notary gave the refpondent infeftment upon th$ 
forefaid interlined conveyance only. For in the claufe of Having1 
and Holding the interlined conveyance only is narrated, and alfo 
it appears that there was a blank left in the inftrument of fafine 
which fhould have been filled up with the date of the pretended 
deed (if there had been one); but this blank is filled up ex poft 
facto with the date of the interlined conveyance only, which 
neither contains the fubftance of the pretended deed, nor is there 
any precept in this interlined conveyance for infefting the rtfpon- 
dent. And therefore the date of the faid interlined conveyance 
was ignorantly inferted in the blank which is in the inftrument of 
fafine, inltead of the date of a deed that had a precept or warrant 
for infefting the refpondent. The Court below has always re­
jected the inftruments of notaries as a proof of the fubftance 
and verity of deeds, as appears in the cafes decided 14th June 
1667, Harroway v. Haitiy, and Corfar v. Durie in Dirleton’  ̂
decifiotis, and the cafe decided 15th July 1675, Phumerton v. 
Lutefort in Stair’s decifions.

d̂. Nor •



CASES ON APPEAL FROM SCOTLAND. V

3d. Nor Is there any part of the tenor of the deed pretended 
to be loft proved by the refpondent’s two witneffes, viz. Mr. Baillie 
and Mr. Campbell. From their depofitions it appears that they 
prove nothing as to the reality, the tenor, the date, the writer’s 
name, the parties fubfcribing, or the witneffes fubfcribing to the 
faid deed pretended to be loft. Thefe are the eflentials of every 

. deed, and the proving of them in fuch a cafe as this is abfolutely 
required of a purfuer by the law of Scotland.

Heads of the Refpondeut’s Argument.
Though the refpondent had intromitted with her hufband's 

papers, as (he never did, and had got the remuneratory right 
there, yet it was (till a deed belonging to her, and was the fame 
as if it had been lying by herfelf, fince the taking infeftment upon 
it was a clear evidence of her hulband’s intending it for her fecu- 
Tity. And that (he had again renounced that right in favour of 
her hufband, is not probable; for the law of Scotland appoints 
fuch renunciations to be recorded within fixty days after they are 
executed, and if there had been fuch, the appellant might have 
got an office copy of it.

The proving of the cafus amtjfiotns in all cafes o f proving the 
tenor of a deed is not neceflary. It is indeed reafonable to be 
done in cafes where the execution of a deed is the only folemnity 
required, and the retiring or cancelling is a fufficient releafe. But 
in rights of lands, as this is, which require other folemnities than 
the deed itfelf, fuch as fafine, &c. the retiring of the deed is not 
a fufficient difeharge, becaufe the inftrument of fafine remains 
upon record. So that nothing but a formal difeharge or renun­
ciation could extinguifti that right, as is obferved by Lord Stair 
in his Inftitutions, and it is alfo cleared by a decifion of the Lords 
of Seffion, 26th July 1662, Lady Miltoun againft her Hufband ; 
and therefore in fuch cafes the prefumption is that the right was 
truly loft.

Though the appellant pretended that the inftrument of fafine 
was only the aftertion of a notary, and would not prove any 
thing; yet thefe inftruments being admitted by public authority, 
great deference and faith is had to their veracity. And the in­
ftrument of the notary is not the only voucher in this caufe, 
though if there were no other proof even that would be fufficient. 
The precedents quoted by the appellant differ from the prefent 
cafe: the refpondent renounced her jointure* in which (he was 
fecured by her marriage-fettlement, which was the onerous caufe 
of granting her a remuneratory right. But all fufpicion of any 
kind is certainly taken off' by this, that fafine was given to the 
refpondent upon the remuneratory right by her hufband’s order 
feven years before he died by the fame notary, and in prefence of 
the fame witneffes who infeft the appellant in the fee,o f the 
eftate; and immediately thereafter both inftruments were put in 
the public record by the faid notary.

But another proof of the deed in queftion (and which of itfelf 
is fufficient) was the deed of fettlement, made upon the appellant,
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wherein there is a particular provifo in three feveral parts thereof, 
referving to the respondent the lands in queftion fcttled’upon her 
as a jointure in lieu of the lands of Monkioun, which (he had 
renounced. By that deed it is evident that a remuneratory right 
or deed in lieu of what the refpondent had renounced was granted 
to her ; fo the inftrument of fafine in pUrfuance of the deed in 
queftion is in thefe very lands, as inferted in the conveyance to the 
appellant. In this deed to the appellant the greateft part of the 
lands claimed by the refpondent are inferted in the body of the 
deed, but the blank left for them being too fmall, the reft were 
written upon the margin, as it ufually happens in fuch cafes, 
but by the fame hand, though a little contracted. But what 
feems to take off every appearance from the appellant’s ob­
jection is, that the words following are all in the body of the 
deed, iC referving to the refpohdent during all the days of her 
** lifetime.”  (Then follow the lands, part in the body and part 
on the margin,) <c all lying in the barony of Torbolton, bailliery 
“  of Kyle, ftewartry and fheriffdom of Ayr, whereunto (he is 
<c now provided by me in life-rent conform to a heritable bond 
t( of the date of thefe prefents, in lieu and recompence of the 
u  lands of Monktoun, &c. whereunto (he was likewife provided 
€i and infeft in life-rent by virtue of her contract of marriage, 

and which now at my requeft and defire (lie has difponed and 
renounced,”  &c. And as this deed (hews that a recompence 

was granted, fo the lands being fpecifKd and afcertained in the 
deed, fufhciently make up the lofs of the refpondent’s jointure-  ̂
deed: and whether the appellant enjoy the eftate in virtue of 
that deed or not, does not alter the cafe ; fince he does not deny 
that it was a true real deed done by his father.

There is no occafion for witneffes, where the deed and fo- 
lemnities are proved by writing, as in this cafe they are by the 
inftrument of fafine, and deed of fetllement to the appellant.

Afier hearing counfel, It is ordered and adjudged, that the peti- JuHgmejrf, 
tion and appeal be difmiffed, and that the interlocutor and affirmances 8 June 17*7. 
thereof complained of in the faid appeal be affirmed.

For Appellant, Dun. Forbes. Spencer Cowper. Rob. Raymond,
For Refpondent, N. Lech mere. Will. Hamilton.
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